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2 VN n licth againſ] {peonrs But if the 

1 " Paſty be taken upop an Execution, an 
Adtion upon the Caſe Jiet + raps him and fois the 

Z Book of 16 E- 4» 2,3. Hfrope FP upon which Book Juſtice 

| Fones faid, That it was adj this Gourczen above 5s id. 


. 2. It was agreed by the Court, That if a mah in-pleaditg 
derive an Eſtate from another'man, and doth not ſhew what 
Efiate he had from whom hedertveth his Eftatezthat is'a 


cauſe of Demurrer. And Jaſtice Fones faid ,, That if a man. 


(claim a'Rent by Grant out'of the Land of any other man, : 
Fis not ſufficient for him'to ſay; That” ſach'an one'was ſeal 


and ngnry e3 but he ought to expreſs of hae od, Tha 6 is 
e : 


Fſeiled; . Biit ji this Ciſcit was agr: 
Eſhewing of at Etate! , &ec:” ought” vo We? aterial ro 


maintenance- and ſupport: of *the Eſtztc which be claimerh, a 


dtherwiſc'it is- not neceflary. - 


*3. An Action upon the Caſe for words:was bevilghe one . 
who Was Journey-man and I'ore-man of a =_=—D> 
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which was his living andlivelihood, for theſe words, viz. It 
is no matter who batk biowfor he will Cut him ont of thaorg. Aud 
farther! the Pjaintiif .did aves;;;thas the: commen;ageeptance 
of thele words amongft Shoomakers, 15; That Be. mill begger 
bi; Maſter, and make bim run away © and ſhewed that he was 
particularly.endamnified by ſpeaking of-thoſe words. And the 
Coutt was clear of Opinion,that the Action woild lie. And 
theſe Rules were takenand agreed.For ſome words an Action 
will lie without particular averment of any damage 3: as to 
call aman Thief, Fraytor, orthe like 3 thefe are matum in ſe : 
And ſome words will not bear Action without particular a= 
verment of ſome damage 3 as to ſay, Such a one kept his wife 
bajel . and ftarued ber z, theſe words of themſelves. will bear 
no'ACHon: 'batif the party of, whom the words were ſpoken 
were'in cttetion to; be'matried/ to any other, and by ſpeaking, 
of the(&words is hindredzthere with ſuch Averment they will 
bear an Adtion. It was farther.agreed, That the words ought 
to be ſpoken to one that knows the meaping of them, 'other- 
wiſe they are not a&ionable,' as int e. principal Caſe, they 


4 4 4 


were ſpokeh to'a Shoottiaker 3 but, if they had been ſpoken 


to'any other who knew the meaning of then, -it had been */ 


all one: And therefore ſcandalous words which arc ſpoken to 
one tn Welſh, or any other Lavguage, which the party. to 
whom they are ſpoken doth not underſtand,are not actionas 
ble. And it was agreed, That ſame words; which arc ſpoken, 
although of themſelves. they, are not aGionable, yet being &> 
quivalent with words which are aGionable, they wy] bear an 
Action, And therefore it-was;faid by Juſtice Foxes , That in 
Tork:-ſpire (as 1 remember) Straining of a Mare, is as much ag 
Buggering - and b cauſe theſe do amount to as mach,with a- 
verment. they, will bear Action. Andaall wordg which touch 
' a man in his livelihood and: profeſſion will bear Action, And 
the,Opinion. of, the:Court alſo was, that the Averment ought 
to be, That 1n-this (and ſhew it ſpecially) the Plaintiff was 
damnificd :; and ſo it was agreed upon theſe Reaſons, that the 
Action did lies, -y ; ; 
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. 4. The. Opinion ofithe-Court-was-upon a Jadgmeat given; 

there, there ought to be twa-Scire facias, one againſithe Prin 
cipal, the other againſt the Bail z but one only is futkcient in 
the Common Pleas,and that two Nichils returned do amount 


4 


|; el' ai. 25 Þ 42 $97 ' ' 

, .s. There was-a Contra& - made! at>Neweaſtle, that a: ſhip. 
ſhould fail from Yarmbzuth 'to Amfterdam and there: was. au 
Action of Debt brought upon'the Contract at Newcaſtle,vand: 
it was adjudged that the Action would not lic : and the ditfe- 
rence was taken betwixt a particular and limited Juriſdiction, 
as/ in this-cale Newcaſtle is 3 and a general Juriſdidtion, as'one 
of theiCourts at Wijkminiter hath: ;tor in the :;firft Caſe,” mo 


X particular Juriſdiction/ſha)l hold plea'ofaithing which is done' 


in partibus tranſmarinis , although" the Original (as the Cons 
erat in the principal Caſe) be:made in Exgland 3 but contra-- 
+ ry in cale of general Juriſdiction, as any the Courts at Weſt- 


; t 7 G -1 


6+ The Cuftome of London is:that atty man i 'Lodou tnay 


«7 p 
54 a 


'? paſs over,or-put over his Apptentices'to-any other mah with- 


# in the City. uy hos 


[1 oP 


4 7-Jj/ Tam: Marſhaland other Bailiffts had an Execution(viz. 
p a Caftius all ſatisfaciend* againſt Coke and others; which 
& Bailiffs came to'Coke's honlſe,and hy one night in fiis out-hous 
+ ſes privilyz and the next morning they' came to hisdwelling- 
| —_—_ him novice of the-Exccutionzbut 'Chke ſhut the 
# doors of t3-txxiſeclole, :fo as'the'Bailiffs could not -enter 5 
# whereupon they brake the Glaſs-windows and the Hinge of 
* the door, iendeavouring to enter :- whieretpon Coke: com- 
= manded:them to be gone;'orlfte would ſhoot them': notwith-- 
; ſignding which;they did:concinaetheir'Hl-doing whereupon 
/ CokerdbotMurfoel one of the BIS i midFvhcrhicr- this'was 
ug: i | B 2 | Man» 
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Mainſlaughtcr oz Murder, was the Queſtion” And Rolls argued, 
that it was not: Murder for theſe cauſes. -+.* Becauſe the at of & 
the Bailiffs in: breaking of the Glaſs and the Hinge of the door 
was an unlawful a&,and was at their peril. Where the Kings 
Officer may break the houſe to ſerve any mean Procels or Exc- % 
cution, the differences are ſuch as arc in Semaynes Caſe, C.5. # 
part 91; 92. I- betwixt Real and Pcrfonal Actions : In Real 2 
Adions they; may break'the houſe to.deliver feilin to him who! 
recovercth z. contrary in Perſonal Actions. 2. There is a dif- 7 
ference in the caſe of the King, and of a- common perſon 3, /? ' 
where the King is party, in ſome caſes his Officers may. juſti- 7 * 
fie the breaking of a houſe, but not in the caſe of a common. '* * 
pezſan. 13 E. 4-9 18 E.4-4+ 4 Refs 4+ 9: Rep. 69. And there- |: Y 
fore if they could not. jutttic the breaking of the houſe at the ': 

'\ 
f 


ſait ofa.common perſon 5 then in the principal Calc, they. did. : 

a thing which was not warranted by Law : and.therefore the '; 

killing of one of them was not Murder. But clearly, if the. 7; 

Bailiffs had lawſully executed. their Office , then it. had. been. 

Murder. 2. It was not Murder, becauſe the perſon was in his * 

Houſe, which is-his Caſtle and defence; which is a place ptivi- + 

ledged by the Law. 26 Aff: 23: 3 E- 3. 330,305 Bclides, the. * 

party is not bound to tarry till the Bailiffs come in and.beat. 

him..2_H. 4-$. 19 H.6. 31. 34 H.6-16- 43 4 P1:31-3. This 5 

Authority which is givcu ro the Kings Officer, is given by the 7,. 

Law: and if he execute it according th the Law,the Law will Z* 

prote& him but if he exceed the priviledge given him by the Z 

| Law, then all he doth 4s illegal, and heloleth its proteRion.- 

= :- And he reſembled it to the 6Carpemters caſe,C-6.port. Farther, Þ 

_— one. may. pretend he hath ſuch a warrant, when he hathic not,. 

WM: of purpaſle to rob, or do. ſome other .miſchicf.. And it was % 

agreed by all the Juſtices, rmlo contradicente,” that it-was nor +! © 

Murder,but that ic was' Manſlaughter 3 for this xtaſon tſpeci-- 
= ally,becauſe the Officer was doing an unlawful aR,-not.war- + 

2 ranted by Eaw. 3 and therefore, it was at his peril if he were © 

=—_ killed. And-farther, upon this difference: there ought: to be | 

& malice in fa orin Law-co make Murder 3 but.in this Caſe js 

- thexe is none of them, for it is apparcnt.that thete- was no ma». © 
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Hee in, fat : and-there is no malice implied, for then K ought 

ro be. where'a man kills another without any provocation, or 

the Miniſter of Juſtice in the due and lawful execution of his 4: 

Office, which is not our Cafe 3 for here he did ag unlawful act 

at the time he was killed 3 and therefore 1t was not Mur- E 

der, but Manſlaughter. There was a Caſe trjed at the Seſft- = 

| ons in the 01d-Baily, . which, was thus :; One Lovell had two ; 

Maid-ſervants, and one of them without his knowledge, had 

2 received into the houſe. a Chare-woman, who « all being in» 

7 their beds. ) by her neg'igence let a Thicf into the houſe,and. 

= afterwards called our Thieves, Thieves 3 and afterwards Lo» . 

* well came out of his Bed with a Sword in his hand, and the 

7 Chare-woman calling to mind that ſhe was there without his” 

.: privity or his wifes, hid her ſelf bchind the Dreſſer, and Lo- 

# vell's wife eſpying her there, cricd out Thieves, Thieves 3. for 

2 which Lovell came and ran her into the breſt with his Sword. 

* And the Opinion of the Juſtices at the 0/d-Baily, and alſo of- 

Z all the Juſtices of the Kings Bench, was, That it was neither 

& Murder nor Manſlaughter : Nat Murder, becauſe there was: 

_ no farethought.malice 3 not Manſlaughter, becauſe he ſuppo- 
& (ed her to be. a. Thief 3 and if ſhe had been a. Thnef, then it: "2 

was Clear that it was not. Manſlaughter. = 
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2 $. It was relolved im the Chancery. ( ac the Judges of the. 
Kings Bench ſaid } That where the Son is of tull age, and-is- 
 Fravilhed, that the Father ſhall not recover Damages, becaule. 
the Son being of full age might. marry himſelf without the 

"Fconſent of the Father : and that was the reaſon given, as I. 


” a Onceive 3. and the Caſe was faid-to be Six Francis Lees Caſc.. 
It *” g, Thi Book of Canons is, that the Parſon may Ele& one. 
- 2*Church- warden, and the Pariſhioners anather.. 


0. There can be no Surrender without the Conſcat of th. 
everſioner, | 


Tie It-- 


DT” ie 
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It. It was Libelled in” the Ecclefiaftical Court for theſs $ 
words, Thou art a Drunkard, or uſeſt to be drunk thrice a week, * 
And thereupon Prohibition was Praycd and Granted ; and it Þ 
was ſaid and agreed, That ſo it was adjudged betwixt Vinior © 
and Vinior, in this Court. The Caſe in Dyer, 254. b. where © 
the Preſcntee was refuſed, becauſe he was a common haunter © 
of Taverns, &c. was by Juſtice Barckley denied to be Law, * 
and ſo agreed by Juſtice Foxes,the Lord Chict Juſtice and'Ja- 3 
ſtice Crooke being abſent ; But Juſtice Barck/ey was utferly a= Z, 
gainſi the Prohibition. x. Becauſe the Action in the Ecctefi= 2 
altical Court 15 only pro ſalute anime. And 2. Becauſe that * 
Drunkennefs is in their Articles, and Preſentable. But Juſtice 7 
Fones granted a Prohibition, and ſaid that Linwood ſaid well, 7 
That it all things which are againſt the Law of God: ( or 
words to that effe&t ) ſhould be tried in the Eccleſiaſtical 1, 
Count, the JuriſdiF&ion of the Temporal Court ſhonld uttex= 7 
ly be deſtroyed. . : 


12, If there be an Inditment of Forcible Entry, if it ap-. ' 
pear that the Plaintiff had ſezfin at the time of the Writ, * 
brought, there can be no Writ of Reſiitution'3 for the Statute * 

: Fiith, It he Enter with Force, or keep him out with Force: : 
but yet in that caſe che King thall have His Fine. And there >. 
was an Indi&ment, which was a principal Caſe at Bar, which © 
was, That the Defendant#dtznc & zdbuc doth keep the poſ- 34 
ſefion forcibly, whereas the Plaintiff was in pbſfelhion. Aud þ 
thereupon a Writ'of Reſtitution was awarded” by 'reaſon of 1 
the word | adbnc] 3 E. 4+ 19. it was adjudged, That where 
there is Forcible Entry, and Retciner with Force, that both 
are puniſhable, although ghe Statutc of 83 H. 6+. 9e. bein the &: 
disjunive. ' ' i oe COIN 08 POS $05. 


'6 20.,10:;: 19»: -F I D3L . ec ix: 10 

jo 

13+ Deſcent of a. Copy-hold ſhall npt take away Entry, þ 
There ought tobe a cuſtorme to'rnabſetheLort'ot Yamin o 

to grant a Copy-hold in Reverſion, ERC 
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14. In the Council of Marches of Wales, thry proceed acs 

- & cording to Directions, and they cannot exceed them 3 and 

Z thcy have nothing to do with Feechold, for it is not within 

| Ether jatirattions, Avdihvy cannot hold Plea of Dcbt a- 
= bove filty pouuds. | 


F P 15. An Aſſignment of Rent toa Woman, out of Land of 
= Zwhich ſhe is Dowable by Word, is good 3 but if ſhe bz not 


x 
Sy 
V 


L 
Wy 
* 


- ZDowable of the Land, then the Afſigament Ly Word is not 
l $9004, and void z becauſe that in the firſt Caſe it is accordihg 
© , tocommon Right, but in the laſt, not. 33 H. 6. 

2. S 

" & 16. Ina Writ of Error to Reverſe a Judgment in an Adti- 
Il on of Dcbt upon an Arbitrament, the Error aſſigned was this : 
= That two did refer themſelves to Arbitrament of their two 
Aeveral Arbitratorsz and there'is no word of Submiſſion: 
Fhat the fame is Error, and there was Error in the Entry of 
he Judgment z the entry of which was in this manner 3 Cor- 
Ederatum eft, and per Cxariam is omitted and left out. And tor 


$5 ; heſe Errors, the Judgment was Reverſed, 


, Ne ſaid of him, Thow art forſworn, and haſt taken a 
"= falſe Oath at Hereford-Aſiſes, againſt ſuch a one, 
Waming the party. And the Opinion of the Court ( the 
thief Juſtice and Jaſtice Crooks being abſent ) was againſt the 
jon. But they conceived that the Action would-have licd, 


he &# the Defendant had ſaid, Thow art forſworn, and haſt taken a 
X v 170 Iſe Oath at the Aſiſes, againſt ſuch an one, with Averment 


t he was ſworn in the Caule. 


Je n 38. It was (aid at-the Bar, That it was adjudged 1: this 


++ Court in Appletoys Caſe, That where a man ſaid unto another 
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EN by. way of Interrogatory, Where is my Piece thou ftoleſt from 
me ? that it was actionable. Juſtice Foxes 'remembred this: 
caſe, where one ſaid, }. S.-told me, #hat J. N. flole a Hoyſe, 
but I do not believe bim. This with Averment that F. $. did 
not ſay any ſuch thing, would bear an Aftion. Juſtice Bark- 
ley ſaid, That an Action was breyght upon thefe words, Tow 
areno Thief ? and that theſe words with Averment, which 

imply an afh;mative, will bear an Action. | | 


E-: 19. It was ſaid to a Merchant , That he was a couſening 

A Knave. And the Opinion of the Court was, (the chiet Ju- K 
ſtice and Juſtice Crooke being abſent) that the words were not 
aQionable, becauſe he doth not touch him in -his Profeſſion, #7 
for the words arc too general : But it was ſaid, That to call 
him Bankrupt .-was aQtionable. And mall Caſcs wherea 
"man is touched -in his Profcllion, the words are aQionable. 

# But co call a Lawyer a Bankrupt, is not actionable. Juſtice 
Fones (aid, that Serjeant Heath brought an Aion for theſe 
words: One ſaid of him, That be bad Undone many 3 and 
it was adjudged aQtionable 3 becauſe he touched him in his”; 
Profeſſion, $ bp 


© 20» Kingſton upon Hull is a Particular and Limited JuriC-F3 . 
diction, and they held Plea of a Bond which was made outÞ . 
of their JuriſdiQtion z and thereupon a Capias was awarded ay : 
g2inſt the Obligor, who was arrcſted upon it, and ſuffered by 
the Sheriff to eſcape: And the Opimon of the Court was | 
clear, That no eſcape would lie againſi the Sheriff, upon | 
difference in the caſe of the Marſhalſea, That if the Court hold'3 
Plea of a thing within their JuriſdiGion, but proceed erroi 
neouſly,that it is avoideble by Exror 3 but if they have not Jus * 
TiſdiQtion of the cauſe, all is void,and coram non Fadiee.11 HY 
. and 19 E.4. Ace So in the principal Caſe : tor they held} © 
Flea of a thing which was out of their Juriſdiction , and £ 
therefore the whole proceeding being void, no Acion'can li - * 
againſt the Sheriff, tor there was no Eſcape. , | i 
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- -2r;- Where aman is Outlawed ,” and the Outlawry rever- 


' ſed, riotwithſtanding the Original doth renain,and the cauſe 


that the Original was determinied 'was the” Outlawty 3 aid 
' inow Ceſſattte Cauſe ceſſat effefius." oO 


| 22, A man madea'Leaſe for years, with exception of di- 
vcrs things, and that the Leſſee ſhall, have conveniens lignum 

. on fieccidendo; ©» vendendo arbores, &'c. Now the Leſſee cut 

- down Trees, andthe Leffor. brought an AdGion of Covenant ; 
and the Opinion of the Court was, That the Action 'would 
lie, and that it-i5 as a Covenant on the part of the Leſſee;be- 
cauſe the Law' gives him reaſonable Eftovers, and by this 
Covenant he abridgeth his Priviledge. 


F 
+34 65 


_ 23- Juſtice Fones hid:;iaulfe it as agreed by. the Court, 


: In what caſe ſoeyer there is a Contra& made to the Teſtator 


or the Intcftate, or any thing which ariſeth' by Contract, 
there an Action will lie for the Executor or Adminiſtrator 5 
but Perſonal Actions die with the Teſtator or Inteſtate, 


24+ The Adminiſtrators of an Executor ſhall-not ſue'a Sei- 
re facias upon a Judgment given for the Teſtator, becauſe the 
Teſtator now. died IntcRare, becauſe there is no privity, And 


to it hath been, many-_times adjudge: .. 1 Rep. 96+ a. 5 Rep. | 


” »— þ 


The Earl of Oxford and Waterhouſe Caſe, 
' ina Writof Error to reverſe a Fine. 

- 25. Jþ/ 4rerbouſe levied aFine, the Ear} of Oxford pleaddd 
.. . \**. that\ he. was beyond: Sea at theitime of the Fine levi- 

&d. Waterbouſe replied,That he came here into Exgland in Au- 

guſt, within the five years 3' and upon' that they were at iflue. 


1168 - The Jury found, that he came over in Fuly. Andnotwith- 
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. Randing the Opinion of the Court. was clear, That the Wait 
; of Error did not lie : For. although the. Jury. have found that 
' he came over in Fuly; yet the ſubſtance of the matter is,that M 

he was in England, fo as he might have made his Claimz and 

therefore the Fine ſhould bar him. And Juſtice Barckley com- 
_ paredit to the Caſe of 10 Eliz. Dyer 271. b. which Caſe is a 
" Onere.in Dyer, but Reſolved in the 6 Rep. 47. a A man 
"brought Debt againſt an Heir, who pleaded that he had no- 
© thing by Deſcent. The Plaintiff pleaded that he had Aﬀecs in: 
" London, and the Jury found Aſſets in Corxwal, and good 3. for. 


J 
"Mar 


= - _ © the ſubſtance is, whether he had Aſſcts or not.. 

| 26+ If a Nobleman who is not a Baron or Earl of. this Y 
= Realm, in an Action brought againſt him, or by him, be na- hq, 
' © med Knight, and Earl of fuch a place, it is good, becauſe that 1; 
| P although he cannot be ſacd, or ſue another, by the name of iz: 

38% | Ea:l; Baron;&c." yet by the name of Knight he may,and chat. 1; 

Fe bs ſufficient. | 
'3} 1 . 27. Writ of Error was brought here, to reverſe a Judg- 

| - 'mient- given in Trelaud, it is a Superſedeas to the Exccution ; þ 

| T for although the Record it ſelf is not ſent over, for far of® 


loſing the ſame in'the water or otherwiſe, yet a tranſcript is 
3 "made thereaf, which is all one- ' And Juſtice Barck/ey-compa+Þ 
: ho red it to the Caſe where a Writ-of Error is brought in this 
o Court to reverſe a Fine in the Common Pleas, there'the Record 
+ it ſelf is not ſent, but a Tranſcript thereof, becauſe we have/®n, 
; 2 not a Cirographer to receive it, but-the Tranſcript is all one... hc 


% 


Sir Jobn Compton's Caſe #pou the. Statute/©** 
of Wincheſter, 13 Ed.1.aud 27 Eliz. Of Robberjes. | 
- ” . ) 


BD; j 28-,C1r Fj by Compton Knight, brought an Aion againſt / t-3 
$6 - kD the Hundred of 0liſex(or the like name) for a Rob- A ?* 
Ea - - kery, done upon Red bill iv the County of Surry, within the 

-, afore- i * 
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f re tbe Judgment, whether-they ſhould contribme ? And Ju- 
is {Mice Barckly aid, That all” who are Inhabitants at he crime 


is oP; * 
dF 29.' A Vicar.cannot have Tithes but by Gift, Compoſiti- 
eÞn, or Preſcription : For all Tithes de jure do appertain to 
| the Parſon. 


30. A man was bound to the Good Behaviour, for Sab- 


efÞrning of Witneſles. | | 
3 Plowden againſt Plowden: 

6X 

fd 


© the Father, for taking the Plaintiffs Wife cum-bonis 


: GC. 2 virk 


7 ZI PLowden the Son brought Treſpaſs agaialt Plowden 
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as 


zirie, | And the Caſe was, That he did reje& and cject his 
Wife without: giving ;of her Alimony: . tor which. ſhe had, 
Sentence in the High Commiſſion-Court 3 and the Defendant .. 
took thoſe Goods for the Alimony of the. Wife. And Juſtice . # 
. Barckey ſaid, That the Defendant might plead, Not guilty. #| 


. 
} 
* 
* 
4 


Liſter againft Hone, in Trover. and Conwer-' 


ſion for a Hawk, 


32. } udgment was given for the Plaintiff; but it was mo--þ 
©; .J ved 1n arreſt of Judgment, becauſe it was not faidiin | 
the Declaration, "that it was a_tame Hawk. Dyer 13 Eliz. 
306+ b. and 43 E. 3. Acc. And here it was ſaid , That the * 
words of the Declaration ſhew that it was a wild Hawk 3 for |: 

* the words ate, For taking Accipitricem ſunm , Anglice vocat' 
a-Ramiiſh Fawlcon 3 and it was. faid that Ramiſh, 1s as much þ 
as to inter ramos agens ; but that was denied: for aRa- 
miſh'Hawkjs a Fow! Hawk; by which'the contrary is impli- Ml - 
ed,that it was tame. And here ic was farther (aid for the De-"f 
fendant, that if [reclamato] be omitted, [de bonis. ſuis propriis] Þ 
will not help it. But it was ſaid in Affirmation of the Fang: 3s 


ment,” that although [reclamato] be omitted, yet, that ['de #3 


_- 


bonus ſuis propris] will tielprit : and Juſtice Barckley with all # 
the Juſtices ( except the Chief Juſtice, who was ablenc ) did W 
agree very ſtrongly, That the Judgment. ſhould be ſtayed ; 
becauſe that a Hawk is fere #ature,and although it be tamed, 
yet if it fly away, and hath not animam revertends, then occu-® 
panti conceditur. Vide 27 Hen.8.: And for the words, de bens 
ſuis propriis,, they do nothing, for the Party had but a Right; 
of Poſſeflion,* and not of Property : and if it be, it is but. a® 
qualified Property , as 7 Rep. 17. b. He agreed, that if al 
man hath a wild .Hawk in his poſſeſſion, and another man 
takes it out of his poſſeſſion , Treſpaſs will lie 3 but if it fly# 
aways then _ qui capere poteſt : And thereupon Judg-® 
ment'was ftaye 6 Qrar CNUETPRS XG 23.2 54g TA? [1 I 
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To FaſleriTerin 15” Ca'Rot ri") 
Fre TY br 5. 230917 89 307 05 11945 hong one, 
Parkinſon egainft Colliford and others,Exe- 
"** * Cutors of a Sheriff. in 
33: He Caſe was, That Judgment was given againſt an- 
- FT. other man at the Plaintiffs ſuit in Debt, in the Com: * 


Y mon Pleag,and upon chat a Writ of Error, was brought in the 
Kings Berich, and«the Judgment affirmed 3 and upon that's | 


Fieri facias directed to the Sh:riff.*who levied the Moby,and 
died, the Writ being not returned , and thereupon D-bt was 
brought againſt his Executors': and theſe exceptions were 
taken. 1-That che Writ of Fjerifatias was not returned, and 


| therefore the Sheriff ſhould not be charged in Debt 3"but' 
2 otherwiſe if-it had been returned. 2. That no. Debt liech a- 


gainft the Sheriff; although it had' been returned. 3; Admit 


Z that-it would lie againſt himſelf , yet it will not lie againſt 


his Executors, becauſe it is a Perſonal' wrong, and dicth cm 
Perſoja: 4+ That the Fiers facias was awarded out of this 


Court; at jt doth notappear whether'it Were awarded after 


WY the Record tentioved iftothis Court of not.” Jullice Barckley, 


«% 


2 with whbtall the other Judges' did agree; was of Opinion, 
*} That Dcbt would lie again the Sheriff where he (ſells goods 
&# upon a Fieri factas ,--tor now he is Debtor in Law » and the 
*# Difendait'diftharged againftthe Platncift, and! he'may plead © 

' it -ahd thereforc'it is reaſonable thar'thie Defendant ſhould 
| be anfwerable” tothe” Pliintiff 's/ and hetook the difference 
@ betwixt Feifix of goods only ; and whete the Sheriff (ciſeth 


and ſelleth them: for till Sale no Debt will lieagainſt him. 


© And it was ſaid , that Accompt will lie againſt him 3 and if 
jj Atcomprt;by the fame reaſoh,,Debt, Asto the return ofthe / 
*Z Writ,he faid that-the Sheriff 'is not'comipittable to'make it,ard . 
{ therefore 1O&nvthing to the purpofezarid the differthce'Rands, * 
where the Sheriff-returns'a Jury, where not {in cafcof Elegit : 
the 'Writ ought to be returned, but not in' caſe of Fieri facids,} 
as iS 1 H. 7: Clerk of the Hampers Cafe. Farther; I conceive - 
that it will lie againit the Executor, and it is not Hike the'Ca- * 
ſes whicharePerfbta!, where the attiofr moritur tam Perſona : : 
(4 »} > but - 
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but here the goods came to the Executors , and therefore it is - 


TX an 
WR ” CIO 


_- 


_— 


reaſon to charge chem... {Andjit) js;nqt Hikeithe Cale in; Dier,. 


10 Eliz. 271-4. where it is (aid, An Action of Debt will not 
lie againſt the Exccutorof a Keeper, nor an Eſcape, for there 


. the bady comes not to the Executor : And.this very difference. 


may be colle&cd out of Diey in«the-place aforeſaid z,,and the 


difference will ſtand. where there 1s a perſonal. wrong done to 
h:m, and where not. Andfor the Exception, That jt doth not 
appear whether the Fieri facias was brought after the Record 
removed or not ; To that they ſaid #ya voce, that it appearcth 


that it was upon theſe words of Record, viz. That the Re- +] 


cord was brought hither, and here remameds and it is not # 


needfu] to thew, that Errour was brought,@c. Juſtice Faxes : 
I conceive, that Debt will lie agaivſt the Sheriff, . becauſe the 
Sheriff had it delivered to him to deliver over-: And if I de- 


Iiver mony to deliver over, , Debt will lie for him to whom ft. 


ought to be delivered. So in this-Caſe. And becauſe allo the 
Detendant is diſcharged, .and may plead the ſame, and there= 
fore there i5 reaſon to charge the Sheriff. | Farther, Iconceive 
alſo, that;zt will lic againli.the, Executors ; And I ſhall take 
this difference, where the wrong is ex:maleficio,tor there it di- 


«th with the perſon; and where ex contratn, for there. it doth. 


not die with the perſon. If. I. deliver goods to a. man, 'and he 
dicth,an Action af Trovex will lic againſt his Executors, And 


heze the, Sheziff could not have waged. bis Law ,. for.the Debt 


is brought upon matter of;Recard, upon. which wager of Law. 


licth not, but. upon ſimple :contract,,, And the Sheriff hath 


hcre made himſelf Dcbrox.in Law:upon Record. Juſtice Goolg | Y 


Ic 15 reaſon to charge the;Shexiff, becauſe the Detendant is dil- 


charged,and may plead that. his/gopds were, taken in Exccuti-.. F 
the.Sheriff 59 Gatisfaction. of the ſame; Debt. And the, |? 
ors mayrbe.charged becauſe no, wager of Law lieth,be-  & 


on by 


- Executors. 


caule. the Debts xre brought upon matter of Record. And he. 


agreed with Juſtice Foxes in the difference betwixt maleficium 
and contraFum. And therefore they did all conceive. that the 
Action would lic..: And:in Spekgs Caſe in the Common Pleas, 


it was votcd, that.the Aion would lie againk the Sheriff, I} 


$ 34-In 


; %s > 
*_ x £ Arts 1 OO I II 
> —ween_———_—— —_—_ 
” 


3ſ.-______ fer 15h Crore, ing) E 
: 134: In a Hibew Cirpu, the Cafeilwas thus': A man would OR uY 


ere a Tavern in Birchin-lune y2#hd the Mayor and Commu- IF 
'nalty forhis/diſobedietice;-becauſe' he would not abty them, AI 
|  butwouldere& a Tavern'there againſt their wills;they know- WT 2 
- W ing the ſame to be'an unfit place, did impriſon him. - And 
© the Opinion of the Court was, That he' ſhould-be' remanded, JF 
.& becauſe that the Mayor and. Communzlty had: authority over 4 
 & him, aad they might” appoint him a place-in which he might —_ 
| erect his Tavern; For it is'a diſorderly Profeſſion, and not tit 
| 7 for everyplace. And it was adjudged in this Court, That a . 
- © Brewhouſe ought not to be ere&ed in Flees-freet, becauſe it is 
 & in thcheart of the City, and would: beannoyzuce to it. And 

= ifone would ſetup a'Butchers ſhop,- or « Tallow-Chandlers 
3” ſhop in Cheap-ſide, it onght not to be, for the great 'annoyance 


- ©” that would enſve.- And 'therefote the 'Mayorratid Commu- 
.: = nalty may redreſs it.- And thereforethe party -was remanded, 

EZ and was adviſed'by. the Conrt toſubmit to-the Government 

i of the City. ' Note, the Recorder certified /the Cuſtom, That / 
WE the Mayor mightappoirt#place 


"* 35. Upon _— in a Court-Baron, agaitſt one, he 
7 offered here to wage his Law. And Juſtice Barckley doubted 
3 whether wager of Law. would lie in ſuch Caſe ; To which. 
& Juſtice Foxes laid, Yes; and Barckty agreed hereunto, becauſe 
*x the Recovery was'in a baſe” Court,. and not ina Conrt of Re- 
KF cord. Vide2 Ep © © 27" "m0 


> 36. Noantient Mill is Tithable 3 but Mills newly-cre&ed. 
© ſhall pay Tithes, by the Stacute of 9E:2.5. 


& Meade againſt Axe, in aVWrit of Error to 
| reverſe a Fudgment. 
I, 37+ ftw Caſe-was:. Axtbjought.an Adtion againſt Meade 
1 2-fortheſe words:fpoken ofthe Phaintiff;a/Dyer; bythe 
| D: 


fen- - 


# 


% 
\ . 
| | 
Pa” 
Ov, 
. 


Teſter Term I vu Ca AB, o. LI. 


4 D: lendant, Thos: art. not worth joy”. g und the Phanaft 
. arided,that.theſc words amonglhCitizens of {y place. where ® 


{. That the words of themſelves. are not aQMionzble, and that 
- the-averment-in this,Caſc was idlg and.to. no purpoſe, becauſe + 
- the, words of. themſelves imply a,plaip agd intelligent ſenſe; 


' two Loads of Graſs in the Plaintiffs Soil, in a certain pie 


A the floox of the(Church5-and that hecut two Load G, 
-:121.C ther # 


they wexe:ſpoken, have the, common. acceptagion, and "doth 1 
tant amount as the calling of him; Bankrupt... The Exrars % 
which were aſligaed by Meade Plaintiff in the Writ of Error”; 
were, 1+ Becaule it.is added,that thewords were ſpoken inter! S 
diverſos ligeas, and. doth not ſay. Citizens. of the place where iT 
they have ;{uch,acceptation. | - 2;, Becauſe that. the Judgment 
is, Confideratum eft,;and the words | per Cririam left out.. And? 

the Court was clar,that for theſe two Errors the Judgment j 
ſhould be reverſed: But, the Court, was clear of Opinion, 


and meaning to every man. And-it, was compared to the Ca- J, 
ſes, Where there is no Latine. for words, there where words. 

of no ſignification are put. to expreſs them; there they ought. 

to be explained by an Arglice.z bit where the words are; ſigni-'\] 
ficanc, there needs not any Anglico,; Now if you will exp ain; 
tignificant words under an Anglice, contrary to the mean- 
ing and true, intendment of the word. it ſelf, the Anglice is'3 
void ;. So in our Caſe of Averment. The reaſon which wa : 


* 4, 


. conceived wherefore the words ,of themſelves are not Atio-' { 


nable, Becauſe that_ many .men in theix beginnings are not;;:! 


..worth a Groat, and yet their credit 1 1s 890d. with. the world.c; T 
But if he had laid ſpecially, That he was damnified,. axd bat.” 


loft bis Credit, and that none would truſt him, upon this ies 
cial matter, the words would be Adionable. 7 


. he Bonds Caſe. 


3 pXTrpue Flaingf Jelated, That the Deſclaar 4 
entred inchis Laad, and'did. titefwn and carry awaſ fi 


ak Ground; 1 m which ther/Tzcipals Was: ſuppoſed to be do one, 6 
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Eafter-Term, 15* CAROL 
"there, to eſtrew the floor of the Church,and did not lay, that 

it is the ſame Treſpals, &e. And it was adjudged Error : But 

the Court was clear, that che Preſcripcion for cutting of grals 

to elftrew the Church, was good 3. becauſe it was but in the 
nature of an Eaſement. And fo to have a waſhing-place in 

the land of another 3 and ſo the cuſtom here in Loxdon, to 

ſhoot in the land of auother; and fo. for the Inhabirants of a 

2 town tohave a way over the land of another to their Church. 

Z But Ms. Rolls who moved the Caſe at the Bar, ſaid, That it 

* was adjudged, that Inhabitancs of a town by cuſtom, ſhould 

have an Eaicment over the Freehold , or in the Frechold of a 

2 Stranger, but not profit Apprender :-But, as I remember, rhe 

2 Plaintiffs Freehold lay ncar the Church, and for that reaſon 

le\ the Court might conceive the ſame to be but an Eaſement. 

Can), Vide 2 H. 3. cited by Juttice Foxes. Vid. Gatewoods Cale, 

xds; ' 6 Rep.60.b. 
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gity _ 
wy Conysbies Caſe. 
ITY Pon.the Leaſe of an Houſe, the Leſſee Covenanted 3 
that he would Repair the Houſe with convenient, - 


Wa 'meceſſary and tenantable Reparations. The Leſſor brought 
Xio- '/Covenant, and alleaged a breach of the Covenants,in not re- 
not;*pairing tor want of Tiles, and dawbing with Morter,and did 
znot (hew that 1t was not Tenantablc.: And the Opinion of 
{the Court was*, that he ought to have ſhewed it 3 for the 


- 


Zhouſe may want ſmall Reparations, as a Tile or two, and a 
little Morter, and yet have convenient, neccflary and tenan- 


- table Reparations. . 
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: 40. A Writof Error was breught, and the Error afligned 
. - was, want of Pledges :' And the Judgment was reverſed, al- 
though it was after Verdi&, And fo was it adjudged in Dr. 
SHwſſies caſe, and Toung and Towngs caſe, in this Court 3 and the. 
.- Reaſon was given, becaule that otherwiſe the King ſhould 
"Yolec his Amercement. £ | 
7 41+ Filkia the River are not Tithcable,if not by Caſtome. 


Eafter-Term, 15? Ca wor oY 


LET tua; Two reſcrred'themſelyes to Arbitreinent, and the Ar- | 
bit rators arbitrate, that'one of them ſhould pay a certain ſum Þ 
to the'other 5- and the otfier- in conſideration thereof ſhould # E 
acquit him of a Bond, wherein they both were bounden toa 
third perſon in a 100 13h. &>e0 circiter : and it was objected, F 
7 That the Arbitratots had-arbitrated a thing incertain, by rea- 7 
LL - lon of thefe words, e6 cirtiter. But the Opinion of the Court ® 
b- was, That there was ſufficient certainty , becauſe that in this F, 
Cafe it doth not lien their power to know the direct ſum, | 
and becauſe a {inall variation 1s not material : but if they (as # 
Wo in Salmons calc 5 Rep.) will arbitrate that one ſhall be bound # 
ina Bond to another, and not expreſs in what ſum, the ſame '# 
is- utterly void, for the incertainty. Difference was taken ol 
where the Arbitrators arbitrate one party to do a thing 
which hethin his power, and where not, without the help of . « 
a third perſon 3 there the Arbitrament is void ; and in the. 
principal Caſc, the difference was taken by the Court, where %; 
the Bond is forteit, and the penalty is incurred, ond where in 
not , or the day of payment is not. incurred , there pay: 
ment -at the day-1s a good diſcharge and acquittance, "but 7 
2 where it is incurred, it:is not, - But Juſtice Foxes ſaid, That b 
== he might compel the Obligee upon payment, although the 1. 


7 I 


2g Bond was forteit, to deliver the Bond by Sxbperg in Chances ; ” 
ry or that he ſuffer an Aion to be brought a _ "7 


and then to diſcharge i it, and pay It. 


| Goodman againſt VVeſt, Deb: «pon the bin 
Statute of 5 Eliz, Cap. 9. 4 


4.3: E Bo was an action VIA againſt the Plaintiff in * 
the Common Pleas, who procured Proceſs to iſſue.” 
againſt the Defendant, for his Teſtimony in his Cauſe, and a” 
Note of the Proceſs was left at the Detendants houſe, being 
ſixty miles from Loxdon, and twelve pence to bear his char: 9 
ges,which the party did accept.And the party who ſerved the} fo 
Proceſs promiſed the Defendant ſufficient colts. And here Ms. * = 
Fones, who was of Counſel: with the Defendant, took three” 
Exccp-i 


0 1 Ord A  -r364 


+ 


, 
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# Exccptians. 1. Becauſe the Procels was not ſervedupon;the-. 
Z Defendant,as the Statute requires,but a Note only-thercot,and 
# it being a.Penal Statute,ought-to be taken lirictly. © 2. There 
E was but 12 d. delivered to the Defendant at the time of the 
|, ® ſerving of the Proceſs 3 which is no reaſonable ſam for colts 
1-7 and charges according to the diſtance of place, as the Statute 
= ſpeaks : and therefore the promiſe that ht would give him .4 
& lufhcient for his coſts afterwards is not good. 3. The party . 
© who recovers by force of this Statute ought to be a party 3 
as © grieved and damnified, as the Statute fpcaks, by the not ap- 
iq Mpcarance of the Witneſs ; and becauſe the Plaintitt hath not 
1c Zaverted, that he had loſs thereby by his not appearance,there- 
.n fore he conceived the Action not maintenable. For the firſt, 


.n $4 . - . #. © 

\s the Court was clearly againſthim, becauſe it is the common 
of - courſe to put divers in one Proceſs, and to ſerve Tickets,or to 
he .. give nogice to the firſt perſons who axe ſummoned, and to 


2Jeave the Proceſs it (elf with the laſt only 3 and that is the uſu- 


al courſe in Chancery, to put many in one Subpexa, and to 
y. Meavea Ticket with one, and the Label with another, and the 
_ hi rit with the third; and that is the common praQice, and 
at fo the Statute ought to be expounded ; Butif there be. one 
he Only in the Proceſs, there the Pxoceſs it (elf ought to be left 
ce OW ith the party. For the ſecond, the Court did conceive, That 
1, © the acceptance ſhould bind the Defendant 3/but if he had refu- 
"27fed it,there be had not incurred the penalty of the Statute. Far - 
he o:ght to have tendred ſufficient coſts according to the di- 


ſtance ofthe place, which-12 d. was not, it being 60 miles di- 


*ttant. But for the third and Jaſt Exception, the Court was 
_ ckar of Opinion, That the Action would not lie for want of 
. *Averment, that the Plaintiff was damnitied for the not appea- 
7 rance of the Defendant. And ſoit was adjudged that the 
- \ Flaintiff Nibil capiat per Billams OO 


a: 

«#3 gg 
ol ' 44+ The Opinion of the Court was: That whereas one 

; Ffaid of another, That he will prove that be hath ſtollen bis 
_ Books 5 that the words arc actionable : for they imply an affir- 
pi D 2 mative, 


3 # 
- 
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mative, ayd are as much as if he had ſaid, That he hath follow Li 
my Books.” And (o if I fay of another, That Twill bring him 7% 
before a Fuſtice of Peace 3, for I will prove that be bath jtollen, 
&c. although the firſt words are not actionable, yet the latt' 2 
are. | YO: 


Molton againſt Clapham. 


4 5: II Defendant upon reading Afidavits in Court opens: | 
ly in the preſence and hearing of the Juſtices and Law- &* 
yers ſaid, There #s not a word true in the Afﬀfidavits,wbich I will © 
prove by forty Witneſſes 3 and theſe words were alledged to be 
ſpoken maliciouſly. And yet the Court was clear of Opi- _ * 
nion, that they will not bear Aion. And the reaſon was,. 
becauſe they are common words here, and uſual where an 
Action is depending betwixt two, for one toſay, That the 
Affidavit made by the other'is not true,becauſe it is in defence. :;,/ 
ot his cauſe. And ſo it was here. The Defendant ſpake the 3 
wotds upon the reading of the Afidavits in a cauſe depending, F 
betwixt the Plaintiff and the Detendant, And'therefore it I I 
T 


ſay, That ].S. hath no Title to the Landiif I Claim or make Ti- 
tle tothe Land : Or if I ſay, That ]J.S. « a Baftard,and entitle. 
my ſelf to be right Heir, the words are nor actionable, becauſe. -+ 
that I pretending Title,do itin defence thereof. And Juſtice ;; 
Barckley (aid, That there are two main things in Actions for +, 
words, the words themſelves, and cauſa dicendzz and therefore ©: 
E ſometimes, although thac the words themſelves will bear A- 7. f 
ſp ; ion, yet they being confidered cawſa dicendi, ſometimes they. 

| will not bear Action. Now in our Cale cauſa dicendi was'in 
his own defence, or his Title,and therefore they will not bear. - EX 
Action: . 


wg 


46. Outlawry was reverſed for theſe two Errors. 1. Be- 
cauſc it was not ſhewed where the party Outlawed was inha- 
bitant. 2; Becauſe it was ſhewed that Proclamations were 3 « 
made, but not that Proclamation was made at the Pariſh-- 7 
: | - thi 
b Church where, &:c.. Eo 
= Buckley; i 


' 


*H 


\ 
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Þ Buckley againſt Skinner. 


z 47. "Ez was Exception taken, becauſe that the Defen- 
4 dant pleaded and juſtifizd theTreſpals, cum equizzand 
© (aid nothing to the Treſpaſs done porcis & bidentibus. And 

>the Opinion of the Court was, That the Plea was infuthcicnt 

#®Ffor the whole. And JuRice Foxes ſaid, That if fcveral Treſ- 

paſſes are done to me, 'and I bring Treſpaſs, and the Dctcn- 

2:dant juſtific for one or two, and fayeth nothing to the other, 
that the whole Plea is naught, becauſe the Plea is intire as to 

: "the Plaintiff, and the demurrer is intire-alſo. But Juſtice 
"Barckley was of Opinion, that the Plea was naught quoad, 

"ec. only 3 and that Judgment ſhould be given for the other. 
Vide 11+ Rep+ 6. b. Gomerſall and Gomerſalls Caſc. : 


* 49. A man pleaded deſcent of a Copy-hold in Fee : The 
"*Betendant to take away the deſcent pleaded, That the An- 

Þ *+citor did ſurrender to the uſe of another, abſque hoc,that the. 

"Copy-holder dicd-ſciſed. And the Opinion-of the Court was, 

That it was no good traverſe, becauſe he travcrled that which: 
needed not to be traverſed ;. for being Copy-hold, and' ha- 

' ->ving pleaded aſurrender of it, the party cannot” have it again 

- 3f not by ſurrender. Like the Caſe of a Leaſe for years, Heliers. 
Caſe. 6 Rep. 25. b. For as none can have a Leaſe for years but: 
+by. lawfal conveyance, ſo none can-have a Copy-hold Eſtate, - 
*3t not by. ſurrender: But if a man plead a deſcent of inheri- 

Y tance at the Common Law, there the defendant may. plead: 

7. a fcoffment made by the Anceſtor ubſque hoc , that he died 
 * ſeiſcd, becauſe he may have an eſtate by. diſſeilin after the feof- 
ment. Traverſe of the deſcent, and not of the dyfhg (ciſed,is: 

;znot goodzſo was it:adjudged in this-Court. Vide 24 H.8.Dyer. 


; 
4 
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6-1 49: It was moved in Arreſt of Judgment upon-an: Aqtion: 
of Treſpaſs upon the Statute of 2 E.6. cap-13. becauſe that 
© =Zthe Plaintiff aid, that: the Defendant was Occupier only, and: 
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did not ſh:w how he occupied, or what intercſt he had, And | 
the cle pinion of the Court was, that be heed'nor, becauſe iF 
here he makes no Title 3 and whofoever 1t be that taketh the i 
Tithe isa Treſpaſſer. ' And therefore Juſtice Foxes ſaid, That 3 
it was adjudged in this Court, that an Action licth againtt # 
the diſkeitor for the Tithes : ſo again a ſervant : and ſo it one #7 
cut them, and another carry them away, an. Action lieth a- 
gainlt any of them. i 


50. The Pariſh of Ethelburrow in London alledged a cu- 7 
ſtome, that the greater part of the Pariſhioners have uſed to 
chooſe their Church-wardens 3 and they choſe two, the Par- ';7 
ſon chole a third. The Official of the Biſhop gave Oath to * 
one of them choſen by the Pariſh, but refuſed to {wear the o- 
thcr,.and would have ſworn the party choſen by the Parſon, _. 
but the Pariſh was againſtit 3 upon which the Parſon Libel- | 
: led in the Eccleſiaſtical Court. And a Mandat was here praid, * 
3 | That the Official ſwear the other who was choſen by the Pa- 
4 11th 3 and a Prohibition to ſtay the Suit in the Ecclefiaſtical *: 
Court. Upon the Mandat the Juſtices doubted, and delired .' 
that Preſidents and Records might be ſearchedzand at length, 
vpon many Motions, Preſidents and Records ſhewed,a Man- 
dat was grantcd. But there being Suit mm the Eccleſiaſtical 
Court, b, the other whem the Parſon choſe, a Prohibition "> 
was granted without any ditkculty : But at firſt the Counſel 
prayed a Prohibition for not ſwearing the other 5 which the 
Court refuſed to grant,. becauſe there was no proceeding in * 
the Ecclefrafiical Court, and a Prohibition cannot be granted } 
where there is no procteding by way of Suit. Ee 


or war, TRI EL * wg 
gn pe 8 


e® 


Vaughan,agoinft Vaughan ; in AGion upon y 
the Caſe upon Aſlumpfit. 5 


51-"F He Defendant did promiſe that he would make ſich 3 

; a Conveyance of certain Lands : and pleaded, That *? 
he: had made it, but did not ſhew the place where it was |! 
| made; # 
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152 CARO 
4 &; made: And the Court was clear of Opinion, that heneed _ 
{> @- not for it ſhall be intended upon the Land. And fo incaf: | 
ic of performance of Covenants, it is not needful toſhew the 
ut + place where, &c. | ; 
it 8 DE: 
2 
TY 


_ 


Norrice aud Nortices Caſe. 


Opy-holder for life, where the cuſtome is, That if the 

* Tenant die ſciled, that he ſhall pay a Heriot : The 
o | Lord granted the Seigniory for gg years,it the Tenant ſhould 
c- {> folong live: And aficr that he made a Leaſe tor 4090 years. 
o © Tenant for Lite is difleiſed, (or more properly,outted Jaud di- 
= | ed. Here were two Queſtions: 1. Whether there were any Hc- 
1, _ . Tiot to be paid and admitting there were , yet who ſhould 
|- . have it, whethcr the Grantee tor 99 years, or he who had the 
1, 2; 4000years? And the Court was clear of Opinion in both 
- 2 points wichout any argumert, x. That a Heriot was to be paid, 
11 7+ notwithſtanding that the Tenant did not die ſeiled , becauſe 
d * he had the'cfiatc in right,and might. have entred,although he 
1, had not the poſſiſhon. And Jattice Barckley compared it to 
> _.:the Caſe in C. 3. Rep. 35-42. in Butler and Bakers Caſe, where 
1 +2 man hath one acre of Land holden in Capite,and a handred 
n ©. acres'of Socage Land,and wards he's diſſeifed of the Ca- 
1 7 pite Land, and afterwards makes his will of all his Socage 
e &, Land, 1n that caſe he is a perfon having of Capite Land,as the 
a *z Statute ſpeaks. And yet that right of Capite Land ſhall make 
1 ; © thedeviſe void for the third partzfor notwithſtanding the dil- 

+ ſeitin, yer ke is Tenant in Law. And as to the ſecond point, 

-. the Court wasclear of Opinion alſo, That he in remainder,or 

\ hethat had the Eſtate for 4000 years(for note the Action was 
2 _- brought byhim in the Remainder tor the Heriot) ſhould not 

+ have it ; And their reaſon was, becauſe the Tenant tor 

2 life was not the Tenant of him who had the future intereſt of 


75 


-% 4000 years, but of him who had the intereſt for 99 years. But 
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for 99 years ſhould have it. - But. Juſtice Foxes (there being 
then none in Court butyhey) beſitavit. And the reaſon of the 7 
= * doubt was, becauſe that eo inſtante that the Tenant died,'® 

% eodem inſtante, the eſtate of the Grantee for 9g years determi-* 
is neth.. Juſtice Fozer put this Cafe : A Scigniory 15 granted for + 
the life of the Tenant, the remainder over jn fee; the Tenaut_/* 
dieth, Who ſhall havethe Ward ? Juſtice Barckley ſaid, he: 
who is Grantee of the particular eſtate :; but Foxes ſeemed to *. 
doubt it. Vide 44 E.3+13» _ 


_ 


Lewes agaiuft Jones in a Writ of Error, 


53 o_—_ was given for Foxes againſt Lewes in an * 

Action brought in che Common Pleas : And Lewer: + 
h:re brought a Writ of Error,and affigned for Error, That he | 
was an infant at the time of the Action brought againſt him;  ; 
And that he appeared by Attorney, whereas he ought to ap- + 
peer by Guardian, or procheine amy: The defendant pleaded in 
avoidance of this Writ of Error, That there was no Warrant * 
of Attorney. The Plaintiff allegando, ſhewed the Error be- * 
fore z And the Defendant pleaded in null erratum eſt. And the 4 
Judgment was-reverſed. But the Opinion of the Court was, 1 
That the better way had been for the Plaintiff to have-de- *« 
murred in Law:for there being no warrant of Attorney,there. * 
was no appearance at all z and ſo are the Books, 35 E.3.and-i7 


14 E. 4- : 
A 
54. In Utburt and Parhams CalCc.it was agreed, Thata a 


man may be Non-ſuit without leave of the Court,but he can- 
not diſcontinue his Suit without conſent of the Court, 


RE: | E 
Davis and Bellamies Caſe in Attaint, © 
'55, YN Defendant brought Attaint, and the Verdi : 


was affirmed 3 and Coſts praycd upon this Rule, $ 
that's * 


% 


# « _” _ d PL” 4 
Te Ed A CIs 
FEISS 1,707 
x - 


6 OI. 
a vw k 4 
4 4 b 


= . Eafter-Texm, 15* CARQL I 
ol that where the Plaintiff ſhall have coſts, there the Defendanc 


2 ſhall have coſts: But they were denied by the Courtz for clac 
2 orght robetaken in cthe'original Action, and not in caſe, gf 
” Aftaiftit 3 Burupon the reftitu2tur, there colis (hall be givcn 5 
® but that isin rhe original Action. _ 


: 56. 16 two joynt-tenants be of a Rectory, and one fueth 

> - > for Firhcs by himſclt only 3 it 15 n5 cauſe of Prohibitjon; 

” Soit a Feme Covert ſac (o!ely upon a defamation, a Frohibi- 
tion thall not bc granted, - Wet | 


57. The Sheriff of 3:County mafle a Warrant Bulius yſuir, 
an | to arreſt the body of fach a'man 5 and the Bayliffs of the Lis 
per” *bcriy return a Relcous.: And(Exception was taken to it, be- 
he - caule that the Warrant was, Ballivis ſuir3 and the Return was 
mz + made by thoſe who were not his Bayliffs 5 and it was ad- 
3p- +judged : for the Liberty, might be within his Bayliwick, and 
in *$ſo are al. che Peefidentss And there was another Exceptions 


ant ®Þbccaule the Plas of the Reſcous was not ſhewed;/and forthact 
be- "the Book of 10K. 4- was cited, for there; the Reſcous; was, 


the gdtunc & ibidem, and did not ſhew t e' places © To that it 
as, -was anſwered by the Coure, and.agreed, that 'adtwunc; & ihi- 
de-- dem is altogether incertain, if the-place be not ſhewed 3 but in 
ere. "the principal Caſe, the,place was,ſhewed.: at the firſt, and al» 
,nd {ways after 3 that z#uc & ibidem only without naming of the 

&Þlace, and adjudg:d good. For that t#nc & ibidem through- 
*out the Dcclaration, hath reterence to the place firit ſhewed 5 
ta _andit was adjudged good, F Wes 3 


© 58. Outlawry was reverſed fot this Errorihecauſe that the 
Exigent was, Secund' exattus 8d Com" menn ibidein, Oc. 

lid 1 "59. A Hundred may preſcribe in Non decimajdo, and it is: 
ule, good-z for it is the culiome of the County, which is the beſt. 
hat ' 3 j , ' 5 f E a 4 $44 _ Law 
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"Law which ever was. is. But a Pariſh or a cogticular Town can- can- | 

of preſcribe in Nox decimaydo ; And thereupon a Prohibicen þ by 
_ was granted. And a Prohibition was granted in this Court, ; 
upon this ſurmiſe, That the Cuſtome was, that Tithes fhould | 

not be paid of Pheaſants. I 


60. If there be nv Venire facias it is not Error, butit is | 
helped by the Statute ; But it there be a Vexire facias, and it | 
15 erroneous, it is not holpen by any Statute. 


— 


Trinity-Term, 15* Canon, 
in the Kings Bench. 


G1» Man indidted others at the Scfſions-houſe in # 

| the Olt-Baily, who were acquitted 3 and the *S 

IG... "Counſel didiremove the Indictment into the : d 
Kings Bench, -andipraycd /a "Copy thereof, tothe end they 
might bring a' Tonſpiracie,? or have" other rerficfly for © the <> 
: 


wrong done untothem.”” And it was denied by the whole 
Eourty uakeſb the Recorder will ſay, That'thete appeared ma- 
lice ins the-proſecation : Fara man ſhall/net be puniſhed for gg. 
lawfubp {eoation —_— ground without nee NHouH oi 
the paRt@obe a6quieeed uy Law.” 7 


The King opeinft the Inhabitauts 0 of 
Shoreditch. : 


62» Aſter :Keeligg Clerk. of the Crown in the, Kings Ge; 
| Aeita, did exhibit an lotormatii againſt de g 
habitaiits of Shoreditch for not repairing the Hig -way. And { Kc 
the Iſſue was, Whether they ought to repair it orno ? And 
it was ſaid. by the Court, Fhat hy the Common. Law, the © 
Iphebittnrsof 2 Parifh- ought; £6 repair all High-ways lying. + 
within che PLHIh ,- Ip (fiption * did not bind ſome parti- 4 
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- # cular perſon thereto 3 which was not in this Caſe. And in this 
- 3 Cafe ſome of the Inhabitants would have been Witnoſles to 
1 2Þ prove that fame particular Inhabitancs lying upog the High- 
, "way had uſed time out of minde to repair it, but were not 
d = permitted by the Court, becauſe they were Detendants in the 


Information 3 wher:fore the Jury found, Tuat the Inhabi- 
- cants ought to repair the way. 


IS : | | | 
it 63. Two menand their wives were Indicted upon the Sta- 
"tute of Farcible Entry, who brought a Certiorari to remove 
the Inditment into the Kings Bench. Some of them did re- 


ule tro be bound to profecute according to the Statute Ch 
21 Fac. c.8. and thexcfoxe,notwithtiapdwg the Certiorars, the 
Juſtices of Peace did proceed to the'trial gt the Indictment :. 
and here it was reſolved, That whereas the: Statute.is,, Fhe: 
partics Indicted, e&c.ſhall become bound,&c. That if one of tha 
Parties offer to tind Sureties, although the others will not; 
;yet that the cauſe (hall be removed 3 tor the denying of one 
to Mr anyof them ſhall not prejudice the athes of the benefit 
© of the Certivrarj, which the Law gives untp-them. 5. And tha 
Cy, Woman cannot, þe bounden. And jt was farther, reſolved, 
© that whexe the Statute faith, That the parties. Indicted thall 


Ie be bound in the ſm of ten pounds, with ſufficient  Sureties, 
ul &5 the Juſtices of. the Peace ſhall think fit, that jf the Suzetics 


be worth ten pounds, the Juſtices canno refulerthem, becauſe 
B"! that the Statute preſcribes in. what ſum they ſhall þg-bound, 
Like to the Caſe of Commiſſion of Sewers, 10 Befte:140«8- 
"That where the Statute of 3 H, 8. cap, 5+,cnables them to ar- 


fp Ordinances and Laws according ta theix wiſdoms and: 
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The. Argumentof be Cinond 1 Chief Juſtice, in in 
- the Caſe between James and Tintny, in a Writ wl 
Error to reverſe Judgment given in the Common *; 
Pleas for Tintney Defendant , in a Replevin # 
' brought by James : the Caſe was thus, VIZ. 


64- Towel was Lord of a Mannor, and Fames one of the * 
Sg Tenants, and there the cuſltome was, That the Ste- 
ward of the Mannor might make Laws and Ordinances for -; 
the well-ordering of the Common. And the cuftome was alſo 
to Aﬀels a penalty or a pain upon thoſe who brake thoſe Laws | 
and Ordinances. And alfo to prefcribe'tq ditirain'for the pe- Þ” 
_— [The Steward made an Ordinance; That he who put © 
his Cattle beyond ſuch a'bound , that he ſhould pay 3 s. 4, 4. 
Fames offended againſt this Ordinance,upon which the penal- LY 
ty was affciſed, and a diſtreſs taken by Tintzy Defendant in 
the-Repleviz,' Plaintiff and Baily of the Lord of the Mannor'; ”: 
And'Jadgmefit was given for hing in the Common Pleas, and 
dainages afleſed-: 'Upon-whiclhta [Writ of Errpt was brought, : 
In this Caſe-it was apgteed 'by the'whole Core, thar'the Cu. 
flom! wat tealonsble!; -Ant the differerice* taken” where the 
Law or Ordinance takes'away the whole profit of the Com: 
_—_ and -where it abridgeth ir only, or adds” Jimits' or 
| o'it;'agin thiFCaſtt *Atrd farther it was agreed That, 5 
bent gg wrt beling” to'tght notice of chelſe * Oxdibah 
| ces. Batip HisiCaſothe Error which was 4ſhp net Was mY 
— That 'datnages were giveti for the DeferidFht;where no darha-)! 
ges-ought46 have been given : And of that Opinion was the! 
Ivord chief uſtice,thkt no: darmages ought to haye becn Fiver): 
and with hen. agrees £3 wil bin z but Faſt Cro; by & and. Ju, 


ſlew Bayckley, 6 conteatr It is clear; that: pd = d LW,” 
the Defendant thallindt have damages, ' a bi ſme '& | 
intent the Avowant be as it were a PR YA Attor, 7 
21 H 6.2.6 H.4411. 35 H. 6. 47. Then the Queltion ariſcth” A 
only upon theſe two Statutes, viz.7 H.6.cap. 4+ 21 H. 8. c.19 4 
Ay tuſt , whether our Galf be within the Letter of thek® 
Laws” 
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aww 3 AJmitting that riot, Wherhcr withiti the iſchice ſo as 
that it by 1 have 7 ſame remedy: "Ard I conccive, it is not 
within the Letter or Equity of - thefe'S:atutes * Not within 
the Letter 5 for they ſpeak, Wikre a man difirains for Rents, 
Cuſtoms and Services, 'or damage icafant. And in our Caſe, 
he doth not diſtrain for any, of thei; for it is manifeſt, that he 
doth not diſtrain for Rents, * Services, or D:«mage feaſant : 
And it is as clcar,that be doth not diltraia for Cult »rns; for he 
diftraincd for x penalty afſcfſed by Cuſtom. x.1n Alcocks calc 
it was bere reſolved, That where a preſcription was alledg- 
ed to diſitrain for an Eftray , and found for” the Avowant, 
that no damages ſhould be in that cafe. For it was here re- 
ſolved; that the Cuftors intended in 21 H. $. tap. 19. arc 
Cuttoms which are Setvides. 2ly. Thold it not within the 
Equity 3 for the miſchicf at the Common Law was, That da- 
mages were not to be recbvered for fuch' Rents, Services, &e. 
And this penalty is no Service. Aud I conceive clearly, That 
it was not the meaning of the Makers of the A& of Parlia- 
ment to extend to ſuch penalties, And here I farther take'the 
difference which istn Pilfords caſe. Hg 10 Rep. 16. Inall* 
w cannot recover, da-. 
rages! : If 7'Statute'; give tzniages, 'there he ſhgll'recover no. 
cotts 3 for the ſame is an' A of Creation; which Bives remdy.. 
where none was'given before. © Bur where there is an A&of 
Addition, which ineeaſerh, the damages at the Commop Law, 
there not Withftandiog he ſhall | recover coſts alſo. Sb inonr 
Caſe, heſtbeling As of. Creation which give tet iedy where” 
there'was no remedy before, ſhall be taken ftrictly 'arcording 
to the Letter, and ſhall not extend to ſuch prinalties aFin yur” 
caſe : "And upon this difference þecited the Cafes 'fn Pliforat. - 
caſe; ahd'eſpecially the Caſt tipon the Stature'sf SE: 6:0t" 
Ingtollers 3 che Phintiff fhalt-ndt- recover cofts, but' "Guy t; Te? 


petiliy given by the Statute provnded upon'z7: He 6:48, 2-- 


== [Phat there be *many: Preflagnts: inthe Comer do azels 
Thitdamiges have Been allowed in'our very Cafe NNE it bs | 
the uſe of the Clerks,and paſſ:d ſub ſlentio , without cny (34 
lemn 1 9+ cbate or controverlie. Ve Greiſlies c iſe, and the firſt 

"UP Caſe 
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GO 45 Eliz. Rot. 22 Shepriths Caſe. Avowry for relief a 


Churchwarden, and prayed a Writ of Priviledge, which was» ©; 


-as Churchwarden, Conſtable, and the like, he may have his 


Caſe of the Book of Entries, Preſidents and Judgments in; WM 
this Court. Paſch. 33 Eliz, Ret. 292 Raleſwarth again 
Ch :ffely. A Judgment of the Common Pleas was reverſed for, 3 
this very point. M. 36 Etfiz. Ruddal and Wilds Coſe. M. 44 


Irronger caſe, Judgment was reverſed, becauſe damages was © 
allefled, Hil. 14 Fac- Rot. 471« Leader againſt Staudwell in, 
a Replevia. Avowry was made for an Amercement ina Leet, _. 
and tound for the D-f:ndaat, and dainages affciſed. But the ; 
Entry npon the Record was thus, Super que #ullo babito refie- © 
Gu,&c. The Plaintiff was diſcharged of the damages, becauſe _” 
null damns debent efſe 4djudicanda per Legem terre 3 but he 7 
thall have his colts. But it was objected by Juſtice Crook: i 
That by the Statute of 4-F ace c.3. which giveth coſts and da-: 
mages tothe D-fendant mgertain Adions there ſpecitied 
where the Plaintiff ſhall recover damages, and that where |. 
the Plaintiff is Non-ſuit, or verdid pals againſt him; That  * 

emurrer hath been conlirued tobe within that Statute.Not» 1 
withſtanding that it is an Adt of Creation , I agree thit : and ' 
anſwer, that Demurrer is within that Statute, and the miſ- 
chief of it, but it is not in our Caſe for in our Cafe there 
is no ſuch miſchief : For there is no colour to extend. it be». 
yond the mot of the Statute. For which cauſe 1 conclude 
that the Judgment in this caſe ought to be reverled. 


5s Yer ace. 


65. A Clerk of the Court dwelling in Loydos was choſen 


> 


granted. And it was agreed bythe whole Court, That for alt ** 
Offices which require his perſonal and continual attendance, © 


Fi 


Priviledge 3 but for Offices which may be executed by Depu- 
ty, and do not require attendance, as Recorder and the like z 
(from which, the: Juſtices themſclyes ſhall not be exempt)for . _ 
them he ſhall not have his Privitedge. , And where he hath | 
his Priviledge, for the not obeying thereof, an Attachment 


lieth, 


d. 
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; Swift agzinſt Heirs, in Debt upon the Sta- 
j | tute of 2 E. 6. for ſetting out of Tythes. 
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66+ He doubt in this: Caſe did ariſe upon two ſcveral In- 
. - dentures found by ſpecial verdict, which were made 
- by the Vicar and Subchauntors Corro!s of Lichfieldzone 2 E.6. 


7 the other 2 &-3 Phil. & Mar. The Queſtion upon the Inden- 
; ture of 2 E. 6. was, Whether the Grant upon the Hahendum, 


# * bea grant ofa Freehold to begin at aday to come, or not. 
+ The chief Juſtice, Juſtice Crooke, and Juſtice Bzrckley, were 


F clear of Opinion, That it was a grant of a Freehold tobegin 
" ata day to come. And for that the Caſe is thus : In the In- 


-denture of 2 E.6. there is a recital of a former Leaſe for years; 
© And by this Indenture in 2E. 6. another Leaſe was to begin 


; after t firſt Leaſe determined, the remainder in Fee to ano- 


*ther : And epon that the three Juſtices before were clear in 


| their Jadgments, That #t;was a Grant of Freehold to begin 
\ ata day to- come,whiclfwithout doubt is yoid,8 H.7. 39 H6. 


and Brckleys cafe, 3 Rep. And in 8 H.7. the difference is ta- 
Ken betwixt the-grant of a Rent in efſe, and Rent de novo. A 
Rent-ele91096-may be granted 3» frturo, but not a'Rent which 
4is in-being. But Juſtice Foxes in this Caſe was -of Opinion, 
That here-is not any grant of a-Frechold to begin! at a day to 


| _ "come, becauſe in this eale the Leaſedoth begin preſently be- 


Zxcauſe the: Leaſe recited 4s not found by-the Jury, and there- 


4 i "zore now it is all one as if there had been no Leafe at ailzcone 


3 
$ 
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_ *trary in the caſe of the King, becauſe it p:fleth a good ettare * 


"of Inheritance to the Grantee. And therefore if I make a Leaſe 
For years untoa mart after the expiration of ſuch a 'Leafe, 


_ wyhere in truth there 45-no ſuck Leale imbeing, the Leaſe hail 


degin preſently. The Queſtion upon the Indencure cf 2 & 37. 


& May, was no morebut this. Fhe Vicar and Subchauntors 


Jof Lichfield madea'Grant of all their Tithes in Cheſterton; ind 
name them.jn cerrain', and in frecie,, as Tithe-wool, Tirh-- 


+ Bee, Pigs, Swans/ant the Fkeand that in a diſtinet. clanfs, 
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came this clauſe, Ail which were 1n the Tenure of Margare®” 
Pctoe : Andithe Jury found chat nopeof theſe Tithes werehn® 
hcr Tenure ; And whether that Grant were void or not,was; 
the Quilitons And refulved by the whole Court wuilo contra-.. 
dizente, Fhit the Gram not wichanding this telly FXeClia'y wa, | 
poud, tr the rafint, Bit fnift it was rifo.vid, That where 
LOLy- grant all thyir Dithes ig Cheterton 5 that tt; T5 Aigool - 
grant, ard han {ithcient and conyenlgyt certainty 4.13 Ky, 
and i!!znds Caſe : Dhere arc two Generalitics, 1.Abtolute.. 
2. Gun:1alin particulars fo here. and inour Caſc it js a; 
c:r:aia,: that demand in an Action may be for them by the 
Banc of ail thei Titkes in Cheſtertur. So ir the like mannu 
an Action of EjcGione firme will lic : For an EjeGione firm: 
will Ig. for Tithes as it hath becn aajudged hore + If the Kiog 
grant ail his Lands, it is altogcther incertain and, void 5 but i 


the King grant all his Lanes in Dale, or which came to. him 


Ly-the dillo!ution of ſuch an Abby,it is good, b:cauſc it is a ge 
ncralcy in particular. And it was agreed,that convenient cer 
taiuty-15 ſufficient; And therefore it was faid by Juſtice Foxes, 
That if I grant all my Rents in Dale which I have of the part 
of my Mother, that he conccives the ſame to be good. ' The 
firſt reaſon wherefore this grant ſhall be good notwithſtand- 
ing the falſe recital, was this, becauſe the words here, All | 
which, &c. are not words of denotation or reſiridion, but df 
ſuggeltion or athrmation , and therefore ſhall not make void 
the Grant, And here the diffcrence was taken between thi. 
Caſe ofa common perſon, and of the Kingz Suggeltion whict 

is falſe in the Caſe of the King, makes the Patent void 3 bu 
contrary in the caſe of a common perſon : And therefore i 
the King be deceived either in point of profit or in point: d 
Title, his Grant is void, 9 H, 6. Where he is not deceivedin 
point of protit, he ſhall not avoid the Grant.26 H.8. The fe 
cond reaſon, That a Dced ought to be conlixued Vt res.magi 
valeat quam pereat, 34 I 6. A min having a Keverſion,de- 
viſcth his lard in Manibas,thereby the Reverſion palleth, g E 
4+ 42. Relcalc of all Actions againſt Prior and Covent, hal 

be conſirucd and int.uded all Actions againſt the . Pria 
_-cnl, 


_ —— 


— —— _ _— «. 
—_ ——— 


Trinity-Term, 15* CAROL Tt. 32 


ra? only, for an Action cannot be brought againſt the Covent. 
1” Farther,by this contiruction you would avoid this deed 3 and 


v5: by the Rule of 'Law, the deed and words of every man 
ra Afhall be taken very firong agaialt himſclt, wut res mags valeat, 
vs, Aasis ſaid before. And it is againſt reaſon to conceive that 1£ 
cre was the mcaning of the parties that nothing ſhould pals. A 
"08 - third reaſon was, becauſe the grant was a diftindt claule of it 
FrY ſelf. And the words which were obje&<d ar the Bar to be re- 
ite, {iri&ive, were in another diſtinct clauſe, and theretore ſhall 

as not reſtrain that which was before z for words rclirictive 
the ought to be continued in one and the ſame ſentence : Where- 
Net fore they having granted all their Tithes in Cheſtertox by one 
"uk: clauſe, the falſe recital afterwards in another clauſe ſhall not 


wg make the grant void. See 3 & 4 Eliz. Dyer in Waſt, 31 Eliz. 
it 1 the Lord Wenworths Cale in the Exchequer upon this Rule of 
im diſtinct clauſes : And A4thins and Longs caſe in the Common 
ge Pleas, upon which caſes Juſtice Foxes did rely. The fourth 
et rcaſon was, That conſtruction ought tobe made upon the 
ver, Whole Deed ; Andit appeareth by the context of the Deed, 
art That it wal the meaning of the partics to grant the Tithes 
The by the Deed. Further, the Exception of the four things 
n& {heweth, That it was the meaning of thc parties to grant all 
Al things not exceptcd, as the Tithes in this Caſe 3 For exceptio 
tol firmat Regniam z And to what purpoſe ſhould the Exception 
'oid be, if chcy did not intend to paſs all »ther things not excep- 
the. ted? Sce 4 Car. H5hins and Treacars Caſe, Sir Robert Nap- 
wich © withs Caſe, 21 Fac. Cited by the chict ] tice to that purpoſe. 
bu Wherctore it was agrecd by the whole Court, that Judgment 
ei ſhould be given tor cth- D:fendant, And che Opinion of the 
td Court was clzar ailo, Chat although tome of the Tithes had 
din bcen inthe Tenure of i{irgaret Pete, that yet the grant was 
:ſ goud. And that was attur Argumen: upon the Demurrer, to 
agi avoid all ſcruples to be atter inade by Counſel 3 becauſe it was. 
de conkcived, That fone of the Tiches were in her Tenure, 


ri - q Criſp 
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Criſp againſt Prat in Fjedtione firme. 


67. T He Caſe upon the four Statutes of Bankrupts, viz. 
34 


H.$.13 Eliz. 1 Fac.and 21 Fac.was thus:Ralph 
Briſco 9 Fac. purchaſed Copyhold to him and his Son for their 
lives, the Remainder to the Wife in Fee. 11 Fac. he became 
an Inholder 3 and about twelve years after, a Commillion of 
Bankrupt is obtained againit him 3 And thereupon the Co- 
pyhold-land is ſold by the Commiſſioners to the Defendant. 
Ralph Briſco dieth, and his Son Fohn Briſco entred, and made 
the Leaſe to the Plaintiff : The Detendant entred upon him, 
and he brought an Eje&ione firme. And Judgment was given 
upon {olcmn argument by the Juſtices for the Plaintiff, The 
frlt point was, Whether an Inholder be a Bankrupt within 
theſe Statutes: And it was reſolved by all the Juſtices, viz. 
Jones, Crook, Barckley, and Bramfſtone chict Jultice , that an 
Inholder quatexs an Inholder is not within theſe Statutes ; 


Juſtice Barckley and Juſtice Foxes,one grounded upon the ſpe- : 


cial. Verdict, the other upon the Statutes, did conceive, 
That an Inholder in ſome caſes might be within thele Sta- 
tutes. Juſtice Barckley did conceive upon this ſp cial Verdict, 
that this Inholdcr was within them 3 becauſe it is found, That 
he got his living by buying and ſclling,and uling the Trade of 
an Inholder, And he conceived upon theſe words, Buying and 
{cling in the verdict, and getting his living thereby,although 
that the Jury have alſo found him an Inholder, that the ſame 
15 within the Law. And he agreed, That he who liveth by buy- 
ing or (elling, and not by both, is not within the Lawzbut in 
our caſe the Jury have found both, And it hath been adjudg- 
£d, That he who buys and (cls cattle, and ſtocks his ground 


with them, that he may be a Bankrupt within thoſe Statutes. | 


I agree, that a Scrivener was not within 13 Eliz. for he doth 
not live by buying and ſ(clling, but by making uſe of the mo- 
nics of other men; but now he is within 21 Fac. But in our 
caſe the Inholder buys his graſs, hay, and grains, and provi- 
fion alſo for his Guclts,and by (elling of them he lives. But he 

agreed, 


\ 
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wg agreed, That if the Jury had found, that he was an Inholder 
2 only, andnot that he did get his living by buying and ſelling, 
 thatin that cafe, he was out of the Law : And for theſe rea- 
" ſons, he did conceive, That this Inholder, as by the ſp:cial 
| Verdi& is found, was within the Statutes of 13 E!;zz. and 
21 Facohi. Juſtice Foxes: An Inkolder may be,or not be with- 
in thelc Laws upon this difterence. That Inholder who gets 
tis living meer!y by buying and ſelling (as many of the Inhol- 
” _ rs here in Loxdox do) they are within theſe Statutes 5; But 
thoſe who have Lands of their own, and have hay and grain 
and all their proviſions of their own, as many have 1n the 
Country thoſe are not within the Statutes. Farther he ſaid, 
That buyivg and (clling doth not make men within theſe Sta- 
tutes, for then all men ſhould be within the Statutes;but they 
ought to be meant of them who gain the greateſt part of their 
living thereby, and live chicfly or abſolutely thereby. But 
Bramſton chict Juſtice, and Juſtice Crock, were clear of Opint- 
1 _ on, that an Inhojder could not be a Bankrupt neither by the 
5 Statutes, nor according asit is found by thc ſpecial Verdict. 
- * And their rcaſon was, b:cauſe that an Inho'der doth not live 
; by buying and (clling, for he doth not fell any thing, but utter 
-  t#t: He which ſ{e||sany thing doth it by way of contrad but 
an Inholder doth not contract with his Guelis, but provides 
t for them, and cannot take unreaſonable rates, as he who (ellis 
f may} andit hedoth, he may be Indictcd of Extortion, which 
4 -. the eller cannot. Wherefore thy concluded, that an Innol- 
h deris not within the Statute of 13 Eliz. & 1 Fac. Jaltice 
e © Crook remembred theſe Caſes; Webb an Inholder of Uxbridge 
,- brewed inhis hcuſe, and ſold his Beer to his Gucfts : And 1t 
2 Was adjudg.d in thc Exchequer , that it was not within the 
- - Statute of Brewers, Aud Bedells Caſc, who being a Farmer 
bought and ſold cattle 3 and adju3gcd, that he was not a 
©. - Bankrupt witain theſe Statutes. And he put th-(e caſes up- 
h _ on this reaſon, That where the Statutes taid, Get their living 
by buying and {elling,that ic ought co bc tor the greater partz 
ix {hat they gain the greater part of their living th-rcby. And 
i. Ac ſfaid;thatita Gentleman buy and ſell Land he is'not within 
F 2 the -w 
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the Statutes 3 for it ought to be taken, thoſe who buy and (#1 
perſonal things. The ſecond point. It was agreed by all, that 77 
Copyhold is within the Statute of 13 Eliz. & 1 Fac-Firtt,be- 7 
cauſe it is no prejudice to the Lord, becaule there ought to be © 
compolition with the Lord, and the Vendee 3 Andalthough , 
the ſale ought to be by. Indenture, yet the Vendee ought to | 
be admitted by the Lord. And the difterence in Heydozs cale 
in 3 Rep.was agreed, Sccondly, It is expretily within 13 Eliz. 
and therefore within x Fac. alſo by way ot recital, although 
the Statute of 1 Fac. hath new provitions.. And by the Sta- 
tute of 21 Fac. it was ſaid, Tat thele Statutes ſhall be con- 
firued mult beneficial tor the Creditors, becauſe thor ground. | 
iS ſunm cuique tribucre, 5 Eliz. Dyer. Unpton and Hides Caſe, 
The Ads ot Explanation ſhall Ge takea molt brnehcial and 
liberally. And the Statue of x3 Eliz. ſays expreily, Lhat the 
Commaillioners ſhall diſpaſe of Lands, as well Copy as Free, 
But although a Copyiold b: not within the later part of 
13 Eliz. expicily, yet by conn:Xxion it is. And the Statute of 
13 Eliz. guides the Statutes 1 & 21 Facobi. Jultice Jones 
did agree, That the Copyhold is witnin 13 Elzz. but not che 
perſon of the Copyholder, although the pcrſon be within 
3 Fac. And the chief Juttice ſaid, That his Opinion was,that 
apon the Statute of 21 Fac-which is, That theſc Statutes ſhall 
he taken liberally : That Copyholds,although they had not 
heen named, had b:en within thele Statutes. It was faid by 
Juſtice Barckley, who argued tor the D-tendant, That the ver: 
did hath not tound within 13 Eliz. becauſe the verdict hath 
not found fraud <xpreſly, but badges only thereof. See Ms 
riel Littletons Caſe inthe Chancelior of Oxfords Caſe, That 
the Fraud ought to be expreſly tound,bat ſo it is not here for 
here it is found, that the Son-wasan Infant at the time of th 
purchaſe 3 and alſo that the purchaſe was with the mony 0 
the Father, which are only inducements of Fraud : But hear 
gued it was within 1 Fac. becaule the Father hath cauſed a 
procured this conveyance to his child, as the Statute ſpeaks 
And here is Fraud apparent, Et quod conſtat clare non debt 
werificari» And theret ore. it a man enteofft his Son, it is Fran 
app? 
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oh apparent,& ought not to be found particularly. But it was re- 
"2 ſolved by all the other Juſtices, That here was not fraud appa- 
”> rent, and thereforeit ought to be found by the Jury. The 


third and chief point in this Caſe was, He being no Inholder 
at the time of the purchaſe, and-afterwards vecoming an In- 
holder, whether he were within the Statute of 13 Eliz, And 
it was reſolved he was not. But here Juſtice Barckley, who 
argued for the Defendant, was againſt it. And he argued,that 


 ifa man purchaſe and (e]!, and afterwards become a Trades+ 


man and Bankrupt,that that was not within the Statute 3 but 
if he keepeth the Land in his hands, there he conceived him 
wi:chin the Statute, as it was in-this caſe, And he was againſt 
the Book of the Chancellor of Oxfords Caſe , of rclation to 
deveſt the Advowſon 3 and he faid, It is not like to the Cale 
in 6 & 7 Eliz. there cited. In Eriches Caſe in the 5 Rep.there 
1s a Rule taken, that A verbs legis non eſt recedendum 3 and in 
our Caſe it is within the expreſs words of the Statute, which 
are, That if any perſin which hereafter ſhall b:come a Bank- 
rupt, &c. And here, he after becaime a Bankrupt. But it was 
rc{olved by the others, with whom Juſtice Barckley did con- 
cur after, that 1t was not within the Statute, Jultice Crook, 
argued, That it is not within the words of the Statute, which 


- are, It the oftend-cr parchaſe, and that the ſale ſhall be good 


againſt the offt-nder : and here, he was not oftcnder at 
the time of the purchaſez and uting. no Trade, ſhall he be 
puniſhed for that after? Befides,here the (oa thould bz puni- 
ſhed for the offer.ce of the Fath:r, which the Law of God will 
not ſuffer. $-1th and Cullamers Caſe, 2 Rep. he ought to bo 
en1cbred at th: tim?, otherwile he is no offeader z And ne 
might give away his goods bctore he was in Dcbt. Ani che 
milchict here will be, That Lands parchaſed 40 years o-tore 
ſhould th<reby be dectcated. And I hold, that it a ina be a 
Tradeſman,and afterwards leaves nis Trade,and thn parcha« 
ſcth,and aſterwards becomes a Tradeſman again,aud a Banks 
xupt, that he 1s uot within the Statute, But Juſtice Foucs was 
of opinion,that it he be a Tradeſman at the time,altnough not 
an offcadcr, yet he is within the Statute» But the chief Ju- 
| It 
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ſtice did argue, that he ought to be an off.nder, and the thing 2x 
which makes him to be an offender is his intent to detraud his, 7 


creditors» Fones : It ſhall be hard in this Caſe to caule the 


citate to be reached by this Statute, for perhaps it was for the | | 


marriage of the ſon, and perhaps the fon might {ell it,and at- 


ter the tather become Bankrupt, it would bc hard to void the -, 


ſale. The Chancellor of Oxfords caſe was a tironger calc, tor 
there the party was Indicted. And if a man be Accomptant 
tothe King, and afterwards (e1], yet the fale ſhall bc avoided 
by the King. But if he be not accomptrant and lell<th, and 
afterwards becomes Accomptant, the talc ſhall not be deteat- 
cd. And here he became Inholder after the purchaſe, and b.- 
ing a clear man at the time of the purchaſe, he ſhall not now 
be within the Statute. Chick Juſtice : If that ſhould be per- 


mitted,all things which the party did ſhould be defeated zand ' 


therefore he agreed, That although he bz a Tradeſman,yct if 
he benot in debt 3 if he purchaſe for another, or give unto 
another, if no fraud be tound, it is not within the Statutes. 
And Judgment accordingly was given for the Plaintiff, 


Young againſt Fowler. 


m6 - brought an Adcion upon the Caſe againſt Fow- 
ler for diſturbing of him to execute the Othce ot Ke- 
giſter to the Biſhop of Kochefer 3 and upon Not gmilty,pleaded : 


the Jury gave a ſpecial verdict. They found that the Office was þ..* 


grantcd by one Biſhop to one for lite, which was contirmed by 
the Dean 6c Chapterz which Biſhop died,and afterwards Fohx 
Toung was created Bilbup. And then they found thar the Of- 
fice was grantable in Reverſion time out of mind, &c. And 
that Fohn Tong Biſhop did granc the ſaid Office of Regiſter to 
Fobn Toung his fon now Plainiift in Reverſion. ( And that the 
Ofhce was to be executed by the ſaid Fohn Tonng or his Depu- 
ty) which Zohx Tong thc ſon was but of the age of 11 years 


at the time of the Grant 3 but they tound that he was of tull 
age betore the Tenant for life dicd. And thcn they found that . 


Jobs Towng the Biſhop died 3 and that his Succcflor granted 
; the 


ay the Offize to the Defendant, who executed many things con» 
22 eerning the Office : And whether upon the whole matter the 
'* Defendant werea difturber or not, was the Queſtion : And 


 — 
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” it was adjudged by all the Juſtices without any ſolemn and 


7 open argument, that the Detendant was a diſturber : But the 


* caſe was argued by Counſel on both ſides, whoſe arguments 
' and reaſons were briefly following. Maynard for the Plaintiff; 
+ There are two points. 1. Whether the grant be good within 
' the Statute of x Eliz. 2ly, Whether the Grant to an In-' 

* fant be good : And he held it was, becauſe it was to be execu-» 
” ted by his Deputy. The word of the Statute of 1 Eliz. are, 
2 [Of any thing belonging tothe Biſhoprick,] and in our Cale the 
- Office of Regiſtry is belonging to the Biſhoprick. The ſecond 
"doubt is, Whether the Grant in Reverſton be convenientz and 

I hold it is, althougli not abſolutely, yet neccffarily : And 
"therefore we are to ſee, i. What conveniencie is requitite 3 and 
2. Whether ſuch conveniencie be within the Law; For that, 

*I3t ought to be cnquired, How this office hath uſed to be grant» 
*d, and the uſe ought to guide the conveniencie. See the Bi- 
'Thop of Salzburies Caſe 3 a grant of an Office to two, which 
hath not been uſed tobe ſo granted, is not good. Paſe. 1 Car. 
Rot.207. the Biſhop of Chicheſters Caſe. Where the Queltion 
wzs upon the uſual Grant of Fees ; and there becauſe it was 
Hound that there was a grant of greater Fees than the uſe and 
<uſtome warranted It was adjudged good for fo much as the 


.*cuſtom did warrant, and void for the refidue. And: the Sta- 


ute it (e1t {peaks of uſual] Rent 3 all which proves, That uſe 
Zought to guide the conveniencie. 24 Point, That the grant to 
'an Infant was good, bccauſe it is granted to be executed by 
His Deputy. I grant,that an Infant cannot be an Attorn y,be- 
tauſe an Attorn: y cannot make a Deputy. - And this Grant is 
mot inconvenient ex #atxra rei,ncither to the Grantor, nor to 
the Grantee. 1. It is not inconvenient ex #atura res, tor ſuch 


an Office is grantable to one and his heirs, which by poſſibility 


| Way deſcend to an Infant, and there he ſhall execute it by D-- 
- Puty zand the ſame inconvenience is in this Cale, it there be 


any; Andit the exccution of an Office may be by Dzputy 
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where the party is not able, the ſame reaſon is in this Cafe, 
2. It is not inconvenient to the Grantor,becauſe as it is preſu; 
med, when a man grants an Office to one and his heirs, tha 
he ſees that the ſame by poſſibility may deſcend to an Infant; 
ſo he ſays m our Caſe, at the time of the grant,he is an Infaur,i 
.Ze It is not inconvenient to the Grantee, for it 1s for hit 
benetbit. 27 F1.8.28.8 E.4q.7. But here it may be objected, That 
this Office doth concern the Commonwealth , aud if the In 
fant commit any offence he ſhall net be puniſhed, becaulc if 
ſhould be inconvenient ; To that I anſwer, that the Intan# 
ought to execute it by his ſufhcient Deputy 3 and he himſcli 
{hall be charged for any eſcape, and by toriciturc ot his Oſhcen 
as any other may. Beſides, you ſhall never prejudice any ii 
preſenti,for the tuture prejudice which by peſſivihty may hapſ® 
pen to the Commonwealth, 10 E. 6.14- Store and Knight + 
Caſe. Hil. 3 Car. Rot. 119. An Intant was bound by arbitrage! 
ment. Trin. 3 Car. Kot. 119. An Infant was bound for hits, 
ſchooling.But it may be farther obj<cted, That it concerns tht% 
adminitiration of Jultice, which an Intant cannot do. To whid”: 
I anſwer, that he may make a Deputy, who ought to be ad?” © 
judged ſufficient by the Oxdinary,and he may well execute th, - þ 
26 H.6.G:ants 12. An Infant clectcd Parton to ſerve a Cure 
who (ball be examin2d by the Ordinary,21 E.q-13.An Intani%, 
.may be Mayor, 18 E.3-33- 26 E.3.63. An Intant who cometh. 
In by purchaſe, makes him more liable than he who comes if 
by deſcent. But in our Caſe, the grant & fortiori ſhall be god 
becauſe it is executory. And he took the difference bet wee 
an Exccutory grant as here, which by peflibility may be mac 
good, (as in qQur Cafe it was,becauſe that the Grantee was a6 
tull age betore the Office fell in poſſctiion)and where an int 
reſt vetts immediately : Farther, he conccived the Caſe rh 
ſtronger, bccauſe the Deputy came in by the allowance ot thilfpc 
Ordinary. Ward tor the Detericant. Thee are four Queſtions 
1- Whether a grant to an Intanc in poſl.ſſion be good. My 


conceive not 5 1. quoad naturam rei, it is not good,. bs cauls 

that by chat Grant the Commonwealth 1s, prejudiced, 2.Thih Q 

Ottice doth coucern th: admimiiration ot Juttice 3 aud than 
toi? 
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fore cannot be granted in Fee, and by conſequence there ſhall 
| be no deſcent of ſuch Judicial Office, as hath been- objected 
by Mr. Maynard, 1 Rep. I agree, that the Grant: ot a Parker- 
| ſhip to an Intant 15 good + and where it was obj: ted, that it 
© may be prejudicial by poſſibility, I conceive it apparens nocu- 
"7 mentums as 5 Rep. 101. and therefore the like Nulance;as the 
© calc is there- put, may be deſtroyed. 9 E.4i5. Winters Caſe, 
E> Clerk of the Crown. 12 & 13 Eliz. Dyer 293. 9 Rep. 96. 
"i Mich. 40, 41 Elig. Scamblers cafe 3 It was adjudged, That an 
@7 Intant is not capable of a Stewardſhip of a Mannor 5 and'the 
= reaſon is, becauſe that thereby the Tenants: may be prejudi- 
: by; ced 3io in oar Caſe the Commonwealth. Trix- 13 Car. Rot. 
"7 493- our very caſe in the Common Pleas,was adjudged. Fur- 
' 897 ther, an Infant is not capable of this Office, becauſe Misfea- 
a ſax & Nonfeaſans may be, and he ſhall not be puniſhed for 
2b © it; for an Infant at the Common Law.,is not liable to an A- 


The 4 
AND 


my tion of Waſt, or an Action upon thecaſe. 8 Rep. 95. DoF. 
| me Stud. The 2. Queſtion, Whether the Grant to him and 
22 his Deputy, make the Grant good:I hold it doth not. 7 Eliz. 


id.” "Dyer 238. b. 9 Rep. 38: 10 £.4.1- 39 H. 6-54-The Officer 
ady* 35 chargeable tor his Deputy, and not the Deputy himlclf ; 
£12 "And itit beſo, if this Grant ſhould be , here ſhould be a 
ME Mifdemeanor inthe Office, and none ſhould be puniſhed for 
1anBHe 3 which ſhould be inconvenietit-; for the Deputy cannot 
me charged, nor the Officer in our Caſe, becauſe he isan 
c> 9ofant, and therefore the Grant is not good. The 3. Queſt. 
>0008FW hether this ſubſequent Ad of the Infant coming ct tull age, 
vcliÞctore the falling of the Office into poſkilion, hath made the 
nadGrant good. | I hold, that not, upon the common Rule, 
as EO nd initio 101 valet, &e.So-is the Bilhop o! Salicburies Caſe, 
nt&1r George Reignalls Caſe, and 27 H. 6: 10- The 4 Queltion, 
_ Whether {this Grant in /Revertion toa man of tull age, be 
t tipood at the CommornrLaw? and [I hold -it is not 3 becauſe it is 
"O09 judicial Othce, which is not grantable in Reverſiun : with 
EFvhich agrees 11 Rep. Auditor Cxrles Caſe. Tne 5 Queſtion, 
EW hether it be within the Statute ot: x Eliz. And T hold itis 
Lot, becauſc that muſi take effeR from the time of the grant- 
| _ I 442343 A Rn hp Gr 350167 10 ing —_ : 
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ing of it,as the Statute ſpeaks. 6+ I conceive it is not a-ne« 


Office of Judicature, but: Minifterial.only. To that which 


+ » Reverſion without any Cuſtom. 9 Elize Savages Caſe, And 


. 
Las © Es. a... 41 


ceſlary Grant, becaule it is not within the exception of the 
Statute, Ez exceptio-firmat Regulam. It was objected, That 
Uſage makes theſe Grants good. I conceive the contrary, 
That Uſage is not a Rule to meaſure a thing, whether it be 
convenient or not. And a-grant may be good, which is nat 
uſed. And the Courts of Juftice ought to judge what is con- 
venient or neceſſary, and what not. So in Lite. and the Com- 
mentarics, Say and Smiths caſe. Belides,it is not Neccflary for 
he ſtands but tor a Cypher, and doth nothing, and therefore 
not Neceſſary. Befides, it is inconvenient,and takes from the 
Succeſſor bozorem munificentie, for by the ſame reaſon that he 
may. grant one, he may grant all the Offices in Reverfiou;Þ 

fo as his Succefſors. ſhall not have one to grant 3 and by thy 
means ſhall take away a flower of the Biſhoprick, 10-Rep. : 
61. a- The Opinion of Popham Chict Juſtice ; An Office is no 
Grantable in Reverſion þy tbe Bilbop. But the Court was 
clear of Opinioo; withour Argument for the Plaintif, That 
the Grant is goad.. Crookg he denied that ſuch-an Office + 
not grantablc.4n Fee, and inſtanced in the Uſhers Office andF :. 
Chamberlains of the Exchequer, which- are Judicial Of: 
a5, and yet granted in Fee. ; And it: was denied that this is auf 


was objeQed, That the AGtion doth. not lie againſt an-Iofa 
It was, anſwered; ' Thatan Adion upon the. caſe doth lie 4 
gainſt an Infant Executor 3-an Action upon the Caſe will lit 
againfi an Jofant for a Nuſance, or tor. words, by the com 
mon Law.. And in our Caſe he ſhall forfeit his. Office. Ai 
Infant may be Executor, in which greater confidence) ani 
truſt: is xepolcd; and in our Caſe the Grant to an Infant is. nol 
void ah ivitzo, but voidablc only: upon: contingent 3 Andi 
conceive, that if the uſage will warrant. it, That he may grant 
all the Offices in Reverhion : and upon that difference depends 
the Opinion of Popham, in the xo.Rep. for there it doth nol 
appear, that the. Cuftom was to grant /in Reverſfion. ;. Ani 
therefore it was not good. Barckley : The King may granr io 
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t here is no queſtion, but that. Cuſtom may make an Office 
grantable in Reverſion,in the cafe of a common perſon. x H.7. 
Crofts caſe. Allo the caſe of che Uſher of the Exchequer gran- 
ted in Fee, And there is no queſtion, but a Judicial Office 
may be granted toone and his Heirs. And the Office of War- 

| den of the Ficet, which is an Office of great cruſt, is granted 
in Fee. And as ſuch Ottices may deſcend to an Infant 3 ſoa 

Feme covert may have ſuch-an Office, for ſhe may havea hu 
band who may exccute it 3 and ſoan Intant may have ade- 

| puty- 7 H. 6. There is aditterence amongſt Iafantszin Infant, 

before the Statute of 10 Eliz. might have been Preſented to 

| a Bcnefice, and he was Parlon de fats. So a meer Lay-man: 

| but the ſame ought to be underſtood of an Infant who was of 

B+ age of diſcrction. A Preb:ndary was: granted to Prideawux, at 

$8 the age of 3 ycars,and was adjudged void, becauſe he was not 

pp. of ageof | Lex z but if he had been, it had been good: 
| And I conceive, that it is neceſſary and convenient that it - 

ſhould be grantcd in Reverſion, for by that means the Office 

tf would never be vacant, and ſhould be- always, provided of 
thoſe who were ſufficient to execate it. So in onr Caſe the - 

Iafant way be inſtru&-d before he come of full age; And 

farther, as an Infant when he is Preſented, is to be allowed or 

{ diſallowed by che Ordinary 3 fo the Deputy is by the. Court, 

he Statute of x E/. makes againſi-you 3 for although it be 

W not within it, yet ic may be good at the common Law, like 

the concurrent Leaſe, which is good at the common Law, and 

not within the Statute of 1 Eliz. The rcſt of the Juftices did 

all agree with Barckley. , And Juſtice Fones laid, that Scam 

8 blers Calc, cited by my Lord Coky in Iyſtizates 3. b was ad- 

ni judged contrary, That an Infant was pope ct a Stewardihip 

= in Reveiſion and he ſajd that it was adjudged in the Exche- 

| quer, that an Ignorant man was at og an Office, in Re- 

vcrlion which doth not differ from our Caſe. | 
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Sir John Saint- Johns Caſe, 


PÞ 69. He Lady Cromwell was puſſeſſed of divers Leaſes,and 
n conveyed them in truſt , and afterwards marricd 
: with the ſaid Sir Fobx Saint- Fob 3 and afterwards the re« 
ceived the mony which came ot the truſt, and with part of it 
ſhe bought Jewels, and part ſhe lefr in Mony,and died; ' Andi 
Sir Fobz $aint-Foba took Letters of Adminiſtration of the 
goods of the Witte ; And*the Eccleſiaſtical Court would make 'ff 
2 him accomptable for the Jewels, and for the Mony z and to 
iP put them into an Inventory. And the Opinion of the Court '# 
was, That he ſhould not put them into the Inventory,becauſe # 
the property is abſolutely in the. husband,& he hath them not 
as Adminiſtrator ;.but things in ation he ſhall have as Admi-$* 
niſtrator, and ſhall be accomptable for them : and in that caleF* 
a Probibition was granted asto the Mony. It was moved a-# 
gain this Term, That the Lady Saint-Fohn did receive part of 7 
the Mony, 'pat it out, and took Bonds for it in the names of! + 
others, to her uſe 3 and the Spiritual Court'would have him”: 
accompt fer that, and thereupon a Prohibition | was prayed | 
but the Court would” not grant'it. And' there Barcktey diffes / 

red in Opinion, and fo did the Court, ſome being for it, and'ſ, 
fome againſt it. The reaſon given wherefore the Prohibition BY 
ſhould not be granted; was, 'becauſe the Mony received upon i# 
the truſt; is in Law, the Monies of che Truftees, and the wife 


hath no remedy for'it, but in Court of Equity 3 and therefore 


that the husband ſhould have it as Adminittrator. The reaſon #7 
urged wherefore the Prohibition ſhould be granted, was,be-#7! 


a 
% 


= caufe here the truft wasexecuted, when the wife had recei-5* 
mm * ved che Mony, and by the Receipt the! husband thad gained; 
Eo property thereimas hasbatd , and chexefore fhould not be ac/ 
» w comptable for it. Farther; here the Eccltſiaftical-Court ſhould 
A8 determine the truſt, of which they have no Juriſdiction, for 
they have not a Court of Equity. And the Court ruled, That # 
— ſhould move in Chancery for a Prohibition, for I 
it Equity the. mony did belong t&' the wife. And. here it ” bo 

agreed, pt 
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agreed, That if the Truſtees conſent that the wife ſhall receive 

the mony, as in our Caſe the contrary. doth not appear, that 

there the husband* might gain a property as husband 3 but 

becauſe the Court conceived , that the Ecclefiatiical Court. 
hed not Juriſdiction, a Prohivition was granted. And here it 

was agreed, That if a woman do convey a Leaſe in truſt, tor 

her uſe, and afterwards marricth, that in ſuch caſe, 4t lies not 

in the power of the husband to diſpoſe of it 3 and it the wife 
die; the husband ſhall not have it, but the Exccutor of the 

wifez and. (o it was (aid, it was reſolved in Chancery» 


70. Barckjey and Crooke, there being no other Juſtice at 


Þ that time in Court, aid, That upon a Petition to the Archbi- 


ſhop, or any other Eccleſiaſtical Court, no Prohibition lieth:. 


® But there ought to be a Suit in the Eccleſiaſtical court. And 


by them, a Libel may be in the Eccleſiaſtical court, for not. 


*7 repairing a way that leadeth co Church, but not for repairing, 
-* ofa high-way : and upon ſuggeſtion that the Libel was for 
= repairing a high-way, a Prohibition was granted. | 


71. Many Indictments were exhibited ſeverally,againſ fe- 


=; veral men, becauſe each by himſelf, ſuffered his door to be 
EZ unrepaired, and it was ſhewed in the Indictments, that every ' 
2 one of them ought to repair : And thereupon it was moved, 
© that they-might be quaſhed 3 but the Court would not quaſh 
= them without certificate, that the parties had- repaired thetr 
: doors 3 but it was granted, that Proce(s ſhould be ttayed, up- 
j-2 on motion of Counſel that reparation ſhould be immediately. 

£. done. But at the ſame time, many-Indicinents, for not're-- 


pairing of the high-way,which the Pariſhioners ought to have - 
repaired, according as it was found: by Verdict; the/ſamie* 
Term were quaſhed for the ſame defe& : Bur in truth;there 
was another tault in the [ndictment, for that it was joynt one 
only, whereas there ought to have been ſeveral Iaditments 3* 


= / 
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72. A Replevin was brought in an Inferiour Court, and 
no Pledges de retorno' bakendo, were taken by the Sheriff, 
according to the Statute of Wejt.2:c.2. After the Plaint was 
r:moved into this Court by a Kecordarz, and after Verdid. 
given, it was moved'in arrctt of Judgment, want of Pledges 3 WW 
tor theſe reaſons, becaiiſe the Pledges de retoruo habendo, are i 
given by that Statute, as 2 H. 6415. and 9g H. 6. 42. b. And 

_ that Statute faith, That Pledges ſhall be taken by the Sherift, B7 
and therefore no other can take them, notwithſtanding that 
Pledges might be found here in Court. And 3 H. 6. 3. and 
F. N. B. 72.2. ſay, That where Pledges are found, that they 
ſhall remain, notwithſtanding the r.moval of the Plaint by 
Recordgri : and the reaſon is, becauſe the Sheriff is a ſpecial & 


ES 
= 


Officer, choſen to that purpoſe by the Statute, and therefore # 


no other can take them. Bclides, there would bea failer of | 
Juſtice, if the Court ſhould put in Pledges, for thea there 


s might be noremedy againſt the Sheriff, for that he found no 
Pledges, and no w/o. againſt the Pledges; becauſe they are > 
not tound according to the Statute, and fo a failer of Juſtice z ' * 
and by that means the Sheriff ſhould fruſtrate and avoid the | 
Statute; for no Pledges ſhould ever be found,and fo he ſhould _ 
fake advantage of his own laches and wrong. Farther, it was | - 
objected, that theſe proceedings are the judicial act of the | 
Court, and therefore the Comrt will not alter or diminiſh; 7! 
them. L. Entries 1- and 3 # 6. And farther, it was faid, *+ 


was agreed, That Plcdges may be found at any time before þ); 
co | Judgment, 
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Jadgment, as in. Towng and Towngs Caſe, and Dr. Haſſies Caſe 
it was adjudged : And Judgment was affirmed. 


73. There can be no ſecond. Execution granted out, before 
that the firſt be returned. 


74- Two Joyntenants of a ReQory agree with ſome of- 
their Pariſhioners,that they ſhall pay ſo mush for Tithes : and 
notwithſtanding, one of th: m ſucth for Tithes in the Eccle- | 
fiaſtical court z and a Prohibi-ion was praycd,becauſe that one | 
of them cannot ſue without the other 3 and the Court would ; 
not grant it: and thcir reaſon was, becaufe although that one 
of them cannot ſue without the o:her by our Law 3 yet per- 
haps, the ſpiritual Court will permit it.. 


75. Husband and Wife brought a Writ of conſpiracie, 
and it was adjudged that it would not lie.. And Foxes cited: 
this caſe, That Husband and Wife brought an Action upon - : 
the Caſe againſt ano:hcr for words, viz. That the Husband = 
and Wife had bewitched another and it was not good, be- 4 
cauſe dhat the wite caunot joyn for Conſpiracie made againſt | 
the husband, nor for. treſpaſs of Battery, as the Book is, g.E. 
4 But Juſtice Crook, was of Opinion, That .the Conſpiracie 
would well lie, becauſe that che Indictment was matter of 
Record, and therefore not mecrly Pcrſonal ; but the whole 
Court was againſt him : and Juitic; Barckiey took the diffe- 
rence, 'where they ſue for Pcrivaal wro':g done to th:m,. 
there they ſhall not joyn 3 but where they have 2 joyni Inter» 
cft, as in caſe of a © were impedit, there they (hall joyn.. 


Thurſton againſt Ummons in Error to Re- 
verſe a. judgment in Briſtow, * 
76. Hwrflon brought an Action upon the Caſe againſt Vn 


mens, & declared, That the Defendant brovughtan Aat- 
on againlt him, at the Suit of Hal,& without his privity:' An4 
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-whereof all his Creditors came npon him, and thereby that 
he had loſt his Credit, &c. And a Verdi was found for the 


' ven aſwel for the Actions brought by the other Creditors. But 


thereupon did arreſt and impriſon-the "Plaintiff, by reaſthh 


Plaintiff, and thereupon Error brought'z aind two Errors 
were alledged. 1. That the Action will not lie, becauſe in 
truth there was a juft Debt due to Hwl,in whutc name he ſus | 
ed. 2. Becauſe itis not Thewed, that the cauſes of Actions, 
whichthe other Creditors had agaioſt him, did ariſe within 
the Juriſqicion of the Court of Brijftow.And notwithſtanding 
the firſt Error alledged, Judgment was aftirmecd by the whole #$- 
Court - upon this > 5k. 3 Where Hull himſelf ſuerh or 
commenceth'Suit againſt the Plaintiff , there although by # 
that Suit he draw all the Creditors upon the back of him.ond 


"y WR — OY—oUY O19 ' 


ſo perhaps undo him,yet becauſe it was a lawfulaQzoo Action Ps 
upon the Caſe lieth againſt him : But where one. commenceth | 'F 
Suit againſt another,in the narne of another, and without his #* 
Fivity, that is Maintenance, which is a tortious Ac, and 77 

therefore an, Aion will lie ; {o in the principal caſe. As to the 1 
ſecond Ertor alledged, the Court differed in Opinion. Bark as 


ley : That the damages were ill aſſcilſed, becauſe they were gi- A 


"> 
D 


Juſtice Bramſton contra , That the damages were well aſſe(-. 


” ao 


ſed, becauſe that the Actions brought by the Creditors were #; 
added tor aggravation only, and the cauſe of the Action was [* 
the Arreſt and Imprilooment, like the caſe where a man # | 
ſpeaks words which are in part aQtionable, and others only i 
put in for aggravation, and damages is afſcfſ.d for the whole, FL 
It is good, There was a third Error affigned, That the Venz- ©: 
re facias was, de Warda omnium Santtorum de Briftow, with- we 
out (hewing in what Parith, | My 
oy 


'E 

& 
hilde againſt Greenhif. 

7 


7T7* (Ou brought Treſpaſs againſt Greenhill for Fiſhing ho 
in ſeperali piſcaria of the Plaintiff, and declaxed that Fat 
the Defendant piſces ipſius cepit, &c. And Verdict tound for i 


the Plamuff, And it was moved by Saint-Fohn in Arrcft of ER p 
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Judgement, becauſe the Plaintiff declared, of tzking of piſces 
ſnos, whereas the Plaintiff, they being fere nature , hath not 
property in them. Regiſter 94, 95+ and F. N.B. and Book, En- 
tier. 666. No count, that the Defendanys cept piſces ipſing, 
{but ad valentiam, &c, without ipfius. SO Fines Coſe in Dyer. 
7 H.6. 36. 10 H. 7-6. 12 H8.10, by Bradrell. 13 E..4 244 
$-7 Rep.caſc of Swannes. And the Book of 22 H.6. 59. is over- 
'K&ralcd by the caſe of Swannes. 34 H.6. 24- And the ſame is 
matter of ſubſtance, and theretore not helpcd after Verdida. 
EZAn Action of Trover and Converſion againft husband and 
wife quia converterint, is not good, and it is not helped after , 
FFVerdict, becauſe it is matter of ſubſtance. Rolls for the Defen- , 
2dant 31 agree, that lepores ſos , or piſces ſxos, without any. 
Mn more, is not good. But where he brings an Action of Tre(- 
þ | pals for taking them in his Soil, there it is good, becauſe it is 
:« {Within his Soil. So in our caſe, for taking piſces ſuos in his ſc- 
14 veral Pilcary : and with this difference agree a2 H6.59-43 E. - 
ne (34 24+ {0 Regift. 93, & 102. 23 H6.tit. TreſÞ.59. & 14 HS. _. 
,_ A. and the Book of 43 E. 3. ſaith, That in Treipals,the Writ | 
& ſhall not ſay, Daman ſuam, if he do not fay, that it was ta- 
e * Ken in his Patk or Warren,or faith damems domitam,or as the 
y4 Book is in 22 H. 6. in my Soil or Land 3 aud by Newton, he 


7 recover damages. Juſtice Bayckly : It is 
trac, that ina general fenſe they cannot be- ſaid piſces ipſims, 

> 7 but in a particular ſenſe they may 3 and a man may have a [pc- 

* 1;;cial or qualified property in things velaic 1 are fere nature, ' 

n #.;three ways rattone infirmitatis, ratiengdar; & ratione privile= 
£2giz - and in our caſe the Plaint1 them by realon of Pri» 
& viledge. And it was agreed by the whole Court, That Judg- 
Zanent ſhould be affirmed, upon the very difference taken by 
=Kolls,that where a man brings Treſpaſs for taking piſces ſues, 

g For lepores ſwos, &c. and the Ike, that the Action will not lie. 

at #3But if he bring Treſpaſs for fiſhing in his ſeveral Piſcary, as 

or {in our Caſe, or for breaking of his Cloſe, and taking lepores 

of pſnor, Oe, there it will lic. a Pithcld oa 

6 : : 
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_ +Pirfield againſt Pearce. 


78. N an Ejedone firme, the Caſe was thus. Thomas Pearce 

« ] the Father, was ſciſed of Lands in Fee, and by Deed; 
in conſideration of Marriage, did give and grant this Land to 
Fob Pearce,” the now Defendant, his ſecond Son, and to his - 
Heirs aftcr his death, and no Livery was made : Thomas 
Pearce dicd, the Eldeſt Son entred, and made a Leaſe co the 
Plaintiff; who entred,and upon Eje&ment by the Defendant, 
brought an EjeTione firme.Twiſden:The only queſtion is,whe- 
ther any eſtate paſſeth'to the Son by the Deedzand it was ſaid,. 
there did, and that by way of Covenant. And it was agreed, 
That in this Caſs if Livery had been made it had been void, 
becauſe rhat a Frechold cannot begin at a day to come. But I 
may Covenant to ſtand feiſed to the uſe of my Son after. 
my death. ' Soa man may ſurrender a Copyhold, to takeef> , 
fe after a day to come. Com. 301. So a man may. bargain, 
and fell:at a-day to come. 1 Mar. Dyer. 96. Chudleighs Caſe. 

129. 20 H.6.10. A uſe is but a truſt betwixt the parties,and-. 

7 Rep. 400. There need not expreſs words of Covenant, to 

ftand ſcifed toan uſe. 25 Eliz. Blithman and Blithmaxs calc, 

$ Rep: 94. Beſides, theſe words deds & conceſp, are general 
words, and therefore may comprehend Covenant : and words 

ſhall be conſtrued, that the Deed may ſtand , if it may be. 

8 Af. 34: 7 E- 3. 9. But Iagree, that if the intent appzareth | 
that it ſhail paſs by tranſmutation of poſſeſſion, that there ic 
ſhall be ſo taken 3 but here his intent doth not appear to be. 
ſo, for if there ſhould be Livery, then the fon ſhould take 
nothing,for the reaſon before given, which is againſt his mca- 
ning. Mich. 21 Jae. Rot., 2220. BuckJer and Simons :Caſe. . 
Dyer 202. Vinions caſe. The caſes cited before, are in the tu-- 
ture tenſe, but the words are here, 7give, &e. 36 Eliz. Cal- 
lard and Callards Caſes Stand forth Exftace,reſerving an cſiate. 

- to amy (elf arid my wife, I do give thee my Land ;.and the. 
better Opinion was, That in that caſe 'it did amount toa Li- 
very, being upon the Land, for his intent is apparent» Mich. 

| | 41 ©! 
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41 & 42 Eliz.Trelfe and Popwells Gaſe, adjudged in ſuch caſe, 

That an uſe ſhall be raiſed : For which it was concluded, that 

in this caſe there is a good eſtate raiſed to Fobn Pearce by 

way of Covenant. Rolls : I conceive, that no cliate is raiſed 

to Fobn Pearce by this conveyance. It was objected, That it 

hall inure by way of Covenant, to raiſe an uſe. I agree,that 3 
if the meaning of the party may appcar. that he intended 3 
to paſs his eſtate by way of railing of an uſe, otherwiſe not. ; 
And here is no fuch appearance. Foxes Caſe in $8 Rep. is a 
ronger caſe 3 and here it doth not appear that he meant to 
pals it by way of uſe. But by the word | give ] he intended 
tranſmutation of poſlcfſion. $8 Rep. Bedells cale, Mich. 18. 
Car. Rot. 2220. 18 the Common Pleas it was adjudged, That 

- WW a gift ofa Remainder after the death of the grantor was void; 

| wherefore he concluded for the Plaintiff, and ſo Judgment 
was given by the whole Court. And Juſtice Foxes ſaid, When 
a man makes a doubtful Conveyance, it ſhall be intended a - 
Conveyance at the Common Law. And it ſhall not be iaten- 
ded that the Father would make him Tenant for life only 
puniſhable of watt,  - > 002010 ETLIW 


WW. 
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: I Adich. 159 Car in the Kings Bench. 


79s Þ was moved for a Prohibition to the Counſel of the 


B Marches,and the Caſe was ſuch: A man ſeiſed of Lands 
, in Fee, made a Feoffment to the uſe of himſelf for 
life, the remainder 1n tail to: F.S, He in the remainder Levied 
a Fine, And the Counſel of the Marches,upon a ſarmiſe, That 
the Tenant for life died ſeiſed, according to their Inftrucions,' 
would fertle the poſſeſſion: upon the heir of Tenant for life, a+ 
gainft- the Conuſee, For their Inſtructions were made, That 
where a man had the poſſeſſion by the ſpace of three years,that 
the ſame ſhould be ſettled upon him, until trial at Law were 
had.But the whole Court was againk it,becaule it doth appear 


that he had but an cftate for life, and ſo the poſleiſion apper- 
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© tained to him in the remainder. And here. it was faid þy Jus 
fhce Barckjey, that their Opinion-hath been, That the-poſleſ-- 
ſon'of Tenant for life ſhould-be the poſſdſion of him in the 
Remainder; as to'this purpoſe. Note that the Principal cafe 
here was (although the Caſe before put was alſo agreed for 
Law) thus : Tenant in Tail levied a Fine, to the uſe of him- 
ſelt for Life, the remainder in Fee to F. S. and dicd : In that 
Caſe the Council in the Marches would ſettle the poſſcflion 
upon the heir of Tenant in tail, againſt the Purchaſer, who 
held in-by. the Fine which had' bar'd the cſtate tail, by which ; 
the Iflue claimed 3 and the whole Court wis againſt it, for 
which cauſe a Prohibition was granted. 


——_— 


80. Habeas corpora was direced' to the Porter of Ludlow ft 
to.bring the bodies of: Fohn Shielde and William Shielde into 
the Kings Bench 3 .the caſe ſhortly ( as appears upon the re- 
torn) was this. Poxell the Father brought a Bill, in the na-W* 
ture of an- Information, againft the ſaid” Fobhx and William!” 
Shield, before the Council of the Marches in Wales, for an}: 
unlawful Practice, Combination, and Procurtmient bf a clat-f.' 
deſtine Marriage in the night, betwixt Mary Shield a Maid-Þ - 
{crvant, and the Son of Powell, who was a Gentleman offi: 
good credit and worth, the Parſon alſo being Drunk,.as he 
hiovelf ſware, and the- ſame alſo being without Banes or Li#” 
cence 3 for which offence they. were ſeverally Fined ta, the 
King, and an hundred Marks damages given to the Plaiqtiff 
and farther ordered by the Council, thatthey ſhould 'be infpri-® 

| ſoned till they paid their.ſeveral fines to the King; and*ds- 

, mages to the Party, and found Suxeties- to be bound in Ref 
I | cogniſanee. for their good behaviour, for- one year, and til 
3 [ they knew the farther Oxder of-:the Council+: - and theſe wer 
BD | the cauſes which were:retornedi And upow-this retorn, Gly, 
who.was of Counſel with the Prifoners, moved many thingsiff 
in and: many of them,as was conceived by the Court, altogethe : 
| impertinent.: But the Objeions which were pertment were 
| *c&, Fuli, That the Councel of the Marches, as this w_ 5,8 
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Mich: Ter, 15, CAROEI. 
have no Juriſdiction, becauſe the clandeſtine Marriage is a 
thing meerly Spiritual, and therefore not within their In- 
ſirucions., The ſecond was, That they have cxceeded this 
Infirudtions, in that they have given dameges to the party 
above fifty pounds. For by their Inſtructions,they ought not 
to hold Plea where the Principal or Damages excecd ntty 
pounds.But as to the firit.he {aid,there may be this Objection, 
That they did not puniſh them tor the clandeftine Marriage , 
which in truth is a thing meerly Spiritua], but tor the unfaw- 
ful Practiſe and Combination, and for the execution ct it : 
To which he anfwered, That they have not Juriſdictim of 
the Principal, and therefore not of the Accefiory : ( here note 
that it was afterwards faid by Bramfloz Chict Juſtice, Yhat 
the unlawful Practiſe and: Combination was the Principat, 
and the clandeſtine Marriage but the Accefory;which was not” 
contradicted by any. ) Farther,it was objc&tcd by Glynn, That 
they were Impriſoned for the datnages of the Plainiitt, and it 
doth not appear, whether it was at the Prayer of the Panty, 
as he ought by the Law. Bankes, the Kings Atturny-General, 
contrary.. And. as to the firſt,. Their Inſtructions give them 
power 'to, hold Plea. of, unlawful PraQſes :and Aſſemblies : 


es 


And this is an unlawful Practiſe and Aſſembly, and therefore * 


within their Inſixuctions,. :; And although. that: Hereſic, and 
clandeſtine Marriage, and.ſuch offences, per ſe are not within 
their Iufiructions, yet being clad with ſuch unlawful circum- 
ſtances and practiſes, they are puniſhable by them. As to the 
ſecond he ſaid, , The:Infiracion which reſiraineth them that- 
they do; not hold. Plea above fifty pounds, is only in'* civil 
Actions, at the {cveral (uit of the party ; But there is another 
Inſirucion, which gives them power, where the caule is cri- 
minal, to aſſeſs damages according to the quality of the O;- 
fencc, and at their difcretions. As to the third Objecion,he 


ſaid, That the Retorn, being that they were in execution for. 


the damages, it ought to. be meaunt.at the Prayer of the Party, 
otherwiſe it could not be. For which cauſes he prayed tha. 
the Priſoners might be remanded, And the whole Court 
(Crogke being abſent) were clear upon this Retorn , That they 

wa FO ae va ſhould 
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ſhould be remanded becauſe it appeareth that their Fines to 
the King were not payed ; And therefore, although that the 
other matters had been adjudged for them, yet they ought to. 
be remanded for that one. And as to the Objections which 
were made, the Court agreed with Mr. Atturney, except in 
the point of Damages,and for the ſame reaſons given by him. 
.Bur as to the point of the Damages, whether they have: gone 
beyond their Inftructions, and fo exceeded their power in gi- 
ving above fifty pounds damages or not 3 It ſeemed to the 
Court they had3 and as it ſecmed to them , if theRetorn. 
had been, That the Kings Fines wete paid,it would have been ' 
hard to maintain that the aſſcfling above tifty pounds dama=- 
gcs, was not out of their Inſtructions : but becauſe the Kings 
Fines were not paid, they were Remanded, without reſpect 
had thereunto 3 for the reaſons given before. | 


2x. It was ſaid by the Court, That when Judgment is gi- 

ven in this Court againſt another, and Execution upon it,and t 
the Sheriff levieth the mony z the Lord Keeper cannot or- | 
der that the mony ſhall fiay in the Sheriffs hands, or order | 
that the Plaintiff ſhall not call for ie : for notwithſtanding 
ſuch Order;he may. call for it. And it was farther ſaid by the 
Court, That an Attachment ſhall not be granted againſt the 
High Sheriff for the contempt of his Bayliffs. And a Writ 
of Error is a Swperſedeas to an Execution 3 but then there 
ought to be notice given to the Sheriff; otherwile, if he not- 
withſtanding ſerve the Execution, he ſhall not run in con- 
tempt, for which an Attachment ſhall be granted. 
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$2. Seyjeant Callis came into Court,and moved this caſe ; 
Chapman againli Chapman, in Treſpaſs done in Lands within 
the Dutcby of Corawal, which were Borough-Engliſh, where 
the cuſtome was, that if there were an eſtate in Fee in thoſe 
-Lands, that they ſhould: go to the younger Son, according 
tthe cuſtome 53 but if in Tail, th c ſhould deſcend to the 
Heirs 
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Mich. Term, 15*CAROLI. 55 
-Heir at Common Law : And it was moved by him,that the 
cuſtom was not good, becauſe it cannot bz at one time cu- 
fiomary, 'and go according to the cuſtom, and at anothet 
guildable. And the whole Court (Crooke only being abſenc) 
were agiinlt him, that chez caſtom was good- 


Hicks againſt Webbe. 


83+ JN Trefpaſs for a way, the Defendant did juftifie, and 
ſaid,that he had a way not only ire, equitare & averia- 
ſug fugarezbut alſo carrucis & carrer agiis carriare. The Plain- 
tiff traverſed it abſque hoc, that -he had a way not only ire, 
= equitare,&c. in the words aforeſaid: and thereupon they were 
+ at ifſue, and found for the Plaintiff. Glynn moved in arreſt 
of Judgment, that the Iſſue was ill joyned,becauſe it was not 
a direct affirmative, but by inducement only. And the whole F 
Courr was againſt him. Agad. Juſtice Foxes (aid, That if I lay, ; 
Z; thatnot only Mr. Glyn hath. been at ſuch a place, but alſb 
= Mr. Foxes, without doubt it is a good affirmative,that both 
have been there. But they all agreed, that the pleading was 
more elegant than formal. : | | 


+ 84+ IntheCale betwixt Brooke and Boothe : Juſtice Barcks 
*: ley ſaid, thatit is a Rule, That if there be two things alledg- 
2 ed, and one of neceſſity ought to be alledged,and he relics on- 
= only upon the other, it is no double Plca : As if a man plead 

# a Fcoffment with Warranty,and relieth upon the Warranty, . 
” 1t 1s not double. 


#1 85. Juſtice Barck/ey ſaid, That the Court of the Exche- 
- &7 quer, they may make a Leaſe for three Lives, by the Exchc- 
E quer-Seal. 
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Clarke againſt Spurden. 


= $6.) Na Writ of Error to reverſe a Judgment given in 


 _ 4 the Court of Common Pleas, the cale was _ 
T: , Enus. : - 
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thus : 4. wife of F.S. inteſtate,promiſeth to B.to whom Ad- 
miſtration was committed , that if he ſhall rc1nquiſh the Ad» 
miniſtration at the requeſt of C. and ſuffer 4. to Admini- 
ſter, that 4. will diſcharge B. of two Bonds. In Aſampſie 
brought by B. in the common Pleas, he alledged that he did 
renounce Adminiſtration, and ſuffercd A. to Adminiſter, and 
_ that A. had not diſcharged him of the two Bonds, And it 
was found for the Plaintiff, And thereupon Error was 
brought, becauſe B. doth not ſhew, that hedid renounce the 
Adminiſtration at the requeſt of C, And Rolls for the Plain- 
tiff, in the writ of Error, did aflign the'ſame for Error. Ju- 
ſtice Barckley (all the other Juſtices being abſent ) held that it 
was Error 3 for conſideration 18a thing meritorious, and all 
ought to be performed, as well the requeſt on the part of C. 
as the permiſſion of the part of B.which ought to be ſhewed ; 
For perhaps B. was compelled to relinquiſh it in the Eccle- 
fiaſtical Court, as it might bez for of right the wite ought 
to Adminiſter. And therefore it ought tohave been aver- WF. 
red, that it was at the requeſt of C. And therefore, if it had 
been that he ſhould renounce at the charge of C. it ought to {M; 
be averrcd, that it was at the charge of C. And it was ad- 
journed. ” 
87, A man Libelled in the Spiritual Court, for Tithes for 
barren cattle ; and it was moved for a Prohibition upon 
this ſuggeſtion , viz. That he had net other cattle than thoſe 
which hebred for the Plough and Palezand thereupon Barck: 
ley being alone there, granted a Prohibition. And the ſame 
Farſon alſo Libelled tor Tithes of Conies 3 ard for that alfo 
he granted a Prohibition, for they are not Titheable, if not 
by cutiome : And here Barckley (ajd, That if Land be Tithe- 
able, and the Tenant doth not plough it,and manure it ; yet 
the Parſon may ſue for Tithes in the Ecclefialtical Court, 


North againſt Muſgrave. 


"_ Debt upon the Statute of 1 &* 2 Phil. & Marc. 19, 
the words of which Statute are, That no man ſhall take 
m—_— 
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: for kgeping in pound, impounding, or poundage of any man- 
þ ner of diftreft, #bove the 'fum of four pence, upon pain of far= - + 
feiture of five pownds,'to be paid tothe party grieved. And the ; 
” WE Plaintiff hewed that his Cattle were dilircyned and impoun- : 
r ded, and that the Defendant took of him ten pence for the 
F poundage : And thereupon the Plaintiff brought'an Action 
for the penalty of five pounds, and found for the Plaintiff, 
And the Judgment was, That he ſhould recover the five 
5 BE pounds, and damages, ultra & preter the mony taken for 
the poundage. And thereupon a Writ of Error was brought, 
and three things aſſigned for Error. Firlt, becauſe the Acti- - 
on. was brought for the penalty of five pounds only, and not _ 
7 for the iix pence which was taken above the allowance of h = 
| the Statute, which ought not to be divided. Which was <4 
= anſwered by Juſtice Berekley ( all the other Juſtices being ab- 
* Went ) That notwithſtanding it is good 3 for true it is, that he 
cannot bring his Action for fifty ſhillings, part of the penal» 
Ety, becauſe it is entire 3 but here are two leveral penalties, 
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w and he may divide and disjoyn theny if he will, or he may 
- = wavecthe fix pence. For quilibet _ renunciare, jur$ pro ſe 


F3ntrodufio. The fecond was, That he doth not demand that 
which is #tra & preter the four pence given by the Statute : 
Zand yet the Judgment is given for that, which isnot good: 
o which Juſtice Barckey faid, That the Judgment was good. 


on Wor no- judgment is given for that which is #/tra & preter the 
fc Wfour pence, but only for the four pounds, becauſe he doth not 
k {demand it. And we cannot judge the Judgment to be erro- 
ne Wneous by Implication, The thixd Objection was , That 


ofts and Damages are given, which ought not to be upon a 
penal Law. For he ought not to have more than the Sta» 


1e- Mute giveth 3 and theretore upon the Statute of Perjury, no 
Coſts are given : foupen the Statute of Glouceſter of Waff, 


the Plaintiff ſhall recover no more than the treble value. Bur 

Rolls who was.-on the contrary, faid,: That there are many 

preſidents in the common Pleas, that Damages have been 

given upon this Statute, But Barckſey and Fores, who af- 

kerwards came, and ſcemed to agree with Jultice Berckſey - - 
| | | t 


Fd 


N 3" et WE IEG CO LI om Fa - 5 + SS or ts £79 SET "kh Zeng TS TOES 
> Rc 


© <9, ber nec 


: yy 
* 7 "IE 


Mich, Term, 150 CAR OLI. , 


..the whole. was again(i it, That no Damages ought tg he 

. given 3 and defired that the Preſidents might be viewed.” By 
here Rolls offered this difference : Where the penalty give 
by the Statute is certain, as here, upon which-he may brig 
Debt, there he (hall recover Damages; but where the pg, 
nalty is uncertain, as upon the Statute of Glouceſter, for tr. 
ble damages, the Statute which giveth the treble vajue, ani 
the like 3 there, becauſe it is jncertain, he ſhall have no mor: 
Barckley asked Mr. Hoddeſdon, It the Informer ſhould req 
ver Damages. And he ard Keeling Clerk of the Crown, ar 
(wered, No 3 but ſaid Damages ſhould be given againit hin 
and it'was adjourned, | a <A 


$9. Skinner Libelled in.the Eccleſiaſtical Court for ti 
ſithes of Roots, of a Coppice rooted up. And Porter prayed 

. Prohibition. And it was ſaid by Foxes and Barckley Jultict 
no other Juilice being preſent, That if cauſe were not ſhey 
ed before ſucha day, that a Prohibition ſhould be awarded 
.bccauſc it is adexberedatioaem,.and utter deſirudtion of | 
And the Opinion was, that the Branches ſhould be privileds 
ed. And a: man ſha!l not pay Tithes of. Quarries of Ston 
. And Barckley ſ2id; It had been adjudged, That a man ſh 
.rot pay, Tithes for Brick and Clay. 


go 4. faid to B. Heſt thou been at London to change ii 
Myqzy, thox ſtoleſt from me © And it was Objcdtcd, Thar thi 
. ;words are not actionable, becauſe they are an Intcrrogato 
.only,. and no dire affirmative. But by Barkley and Foy 
{the'other Julticcs being abſent) the words are actionabl 
For the: fixft words, Hajt thou been at London, are the wor 
. of Interrogation 3 and the lublequ:nt words, viz. Thema 
thau ſtoleft from me, is a poſitive athrmation., And Barckt 
ſaid, That it had been oftentimes adjudged , That words « 
Interrogation ſhould be taken for dire&t affirmation. , Fort 
alſo agrced to itz and he ſaid that this Caſe had been adjudy 
cd, That where -a, man ſaid to. F. $. I dreamed. this ig 
#bat ycu-ftole an Horſe , That the words are actionable. "Ani 
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if theſe and;the like words ſhould Tot be £Rionable, 4 man , * 
might be abuſive; and by ſuch ſubtile words always avoid an 
Action. Es, bis ie I 


91- 4 (aid of B.that he took away money from him with - 
a frog hard,and alledged that he {poke thoſe words of him”. 
inyuendo felo;:ice's and for then) the Piaintiff brought an ARi- * 
on upon the Cale. * Ani by Barcyey and Foxes ( none other 
being preſent) the Action doth not lie : tor hc may take, mos» | 
ney trom him mans forti, and yet be but a Treſpaſſer3 and 
therefore the Iynuzendo 15 void, for, that will. not make the 
words actionable, which are not acionable'ot themiclves. 


: > > ro & = 1 _y 


92. Juſtice Foxes ſaid, that it was queſtion, Whether a 
Bar in one Ejedtione firme, were a Bar in another. And Jus 
ſtice Barckjey (aid, that it is adjudged upon this difference, 

hat a Bar in one Ejedtjone firme, is a Bar in another, for the 
ſan:e Ej: ment 3 bit not tor another, and new Ejeament 8 
o which Foxes agreed. ri Ry OY. 


Dickes againſt Fenne. 


93-T'N an Aion upon the Caſe for words 3 the words ; 
were theſe: the Deicndani having comnuunication with 
ſome of the Cuftomers of the P.aintift, whu was a Brewer, 
ſaid, That he would givea peck.of Malr to his Mare, and ſhe. 
ſhould piſs as gvod Beer as Dickes doth Brew. And that he. 
Jaid ad grave damuum, &c. Porter for the Defendant 3 that 
he words are not aGtioaable of thimſelves and becauſe the 
Plaintiff hath zlledged Bo ſpecial Damage, as loſs of his 
Cuſtoie,@c. the Action will not lic- Rolls ; that the words 
are actionable ; and he ſaid, that it had'been adjadged here, 
That 1i ine lay of a Brewer, That be brews aaughty Beer, 
w1 hoat more laying, theſe words are actiouablc , without 
any ſp.cial damoge alicdged. But the whole Co K-00 
againli tim (' Crooke only abſent ) That the words gt ; 
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ſelves, were not aQionable, without alledging ſpecial das 
mage 32s the Joſs of his Cuftome, &c.which is nothere. And 
therefore not a&tionable. And Barckley ſaid, That the words 
are only comparative,and altogether impoſſible alio. And he 
faid,that it had been adjudged,that where one lays of. a Law 
yer, That be had as much Law as a Moukey , that the words 
were not aCionable 3 becauſe he hath as much Law,and more 
alſo. But if he had ſaid, That be hath no more Law than 
Monkey, thoſe words wexe aRtionable.. And it was adjorned. 


Hodges and Simpſons Caſe. | 


94 A Man brought an Action of Trover and Converſia 
3gainſt husband and wife, of two Garbes, Anglict, 
Sheaves of Corn 3 and faid that they did convert thoſe ſheave 
ed uſum ipſorum, viz. of the Husband and Wife... And her 
were two things moved.by Hyde. Firlt, that he ſhewed th 
-prodoiepan, of two Garbes, Anglice, Sheaves of Corn: 
which plea is naught and incertain. And Courts ought ty 
have certainty 3 but here it is not ſhewed, what Corn ih 
was. And the Anglice is void, and therefore no more thai 
'Trover and Converſion of ſo many.Sheaves,which is altog 
ther incertain 3 and therefore not good.. The other thing 
is, That the Plaintiff ayth , that the converſion was ad wſs 
zpſorum, which cannot be, for the wife hath no property d 
ring the life of the husband'z and therefore cannot be ad »ſun 
ipſorwm. And he cred two Judgments in the point, where it 
was adjudged accordingly: And Juſtice Barckey ſaid, that i 
had been many times ſo adjudged, But Juſtice Fones faid,thit 
there may be a- Converſion by the wife. to her uſe, as in thi 
caſe to bake the Barley into bread, and tacat it her (ell 
And Bramfton Chief Jaltice (aid, that a wife hath a capaci 
to take to hexr-own uſes for there ought of neceſſity tot 
property in the wife, before the hasband can-have by gift i 
. Law: and they defired to ſee Prefidents. And. therefore i 
was adjourned, as to this point... But by the whole Court, tit 
other was not goods. | b- 
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More of the Cafe of North and Muſgrave. 


95- Aynard for the Plaintiff,in the Writ of Error, Tit 
| the Judgment was erroneous : Firſt,becauſe the da- 
mages and colts were given, where none ought to be gives, 
being a penal Law : and therefore no more than the penalty 
ſhall be recovered. And he remembred the rule taken in Pz/- 
fords caſe. 10 Rep.116. a. and he cited divers Prefidentsalſo 
forit. Cokes Book of Entries 31 & 41. And Prefidents 
upon the Statute of Perjury. 38, 39. Secondly, becaule he 
divided the Penalty given by the Statute, which ought not to 
be, for by ſuch means the offender ſhould be doubly vext3 
for he might (ſue him after for the ſix pence preter & ultra 
that which was taken for the diſtzcſs. And he faid, it is like 
to- the caſe ofan Annuity, which is entire and canngt be 
divided. Thirdly, te ſaid , That the Judgment it ſelf was 
erroneous, becauſe that Judgment is given tor more than he 


demands. For the Judgment is, quod recuperet 5+ li. ultra &- 


preter, that which is above the 4 d. given by the Statute. 


Rolls contrary, that the Damages and Cotts are wetl given3 
and the ſame is. out of the rule of Pilfordr caſe : becaule that 
the Action is no new action,but the thing is a new thing, for - 
which the old Action is given ; And the Damages and Coſts 


are here given for the Suit and Delay;and not for the Offence. 


And he cited'alſo Prefidents for him, viz. The new Book of - 
Entries 163, 164+ For the ſecond point, he faid, That they - 
are ſeveral penalties which are given, and therefore he mighc- 


bring his Acton ſeverally for them, if he would.” As to the 
third point, That Judgment is given: for more than the par- 
ty declares ; it is not (o, for then the Judgment ſhall be 
made vitious by Implication, which ought not to be. And as to 


dividing of the penalty and Jydgmeut , the ſame was good 


by the whole Court , forthe reafons before given. Asto 


the giving of Colts, Fones and Bramfton Chict Juſtice concei- - 


ved, that they were well aflcfſed, upon the pretidents before 


citcd : But Barckey doubted thereof, and did conceive that 
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no coſts ſhould be given in this caſe, and that upon Pilfirds * 
calc 10 Rep. As to the Prehidents, he ſaid, that they did noe. 
' bind him z tor perhaps, they pilled ſub ſilentiv. And atter- 
wards it was adjorned. 


Johnſon againſt Dyer. 


96. I Nan Adction upon the Caſe for words, the Defendant 

] having ſpeech with the Father of the Piaintiff, faid to 
him, Iwill take my Oath that your Son ſtole my Hens. For 
which words the Plaintiff brought the Action. But did not 
aver that he was his Son, or that he had but one Son. And 
it was ho)den by the whole Court (Crooke being abſent) that 
the plea was not good. 


Leake and Dawes Caſ, e. 


da] ro brought a Scire facias, in the Chancery, againſt 
_JDawes.to avoid a Statute 3and the Caſce,as it was mo- 
ved by Serjeant W/;lde.,was ſuch: Hoptou acknowledged a Sta» 
® tute to Dawes, and afterwards conveyed part of the Land j1a- 
ble to the Statute to F. S. who conveyed the ſame to Leake, 
the plaintift; and afterwards the Conuſor conveyed other 
part of the Land to Dawes, the Defendant, who was the Co- 
nuſee, by bargain and ſale: the Conulſce extended the Lands 
of Leake, the Purchaſer 3 who thereupon brought this Scire 
facias, to avoid the Statute, becauſe that the Conuſee had pur- 
chaſed parcel of the Land liable to the Statute, and ſo extin- 
guiſhed his Statute, And this cale came by Mittimus into the 
Kivgs Bench. And here it was inoved by Serjeant Wilde, for 
Dawes the Dct. ndant, inarrcti of Judgracnt. And taven by 
him for Excecp.10n, That the bargain and (ale is alledg:d to 
be made to Dawes, but it is not ſhcwed, that it was by Deed 
inzolled 3. but yet it is pleaded, That Virtute cujus, viz. of 
Bargain and Sale, the Conuſee was ſeifcd , ard doih not 
ſhew.that he entred. And here it was {aid by the Court, There 
" are 
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are two points. Firit, Whether an Inrolment ſhall be intun- 
-. ded, without pleading of it ? Secondly, Admitting not, waat 
Ettate th= Bargainec hath,as this Caſe is ? As to the ticlt, Jull ice 
Fones took this difference. Where a man pleads a Largiia 
and faleto a ſtranger, and wherz to himiclt. In the firit cate, 
he need not picad an Inrolmicnt 3 but contrary 1n (9: Jat- 
tet. Barckley agreed it, and took another diflerence, b:twixt 
a Plea in Bar, aud a Count: Ina Cont, if a man picada 
grant ofa Reverſion without attornment, it is good 3 con- 
trary in Bar: ſo in this Caſe, The ſecond -quettion is (admit- 
ting that the D=<cd tha!l be intended not to be inrolied with- 
out p)cading,) What cftate Dawes thc.Conulce hath before 
Entry, the Dced not being inro!led. For it was agreed by the 
whole Court, That if he be a diſſciſor, or it he hath but an e- 
ſtate at will, that the Statute is ſuſp:nded. And ftirti, whe- 
ther hc hath an cttate at will, at the common Law, or not, 
without Entry. Barckley : that he had. But Foxes and Bram- 
ſton, contraryz and it feemed that he had an cliate at will, by 
the Statate. And put the caſe of feoffment in Back/ers cale. 
3- Rep. Where the Feoffee entreth betore Livesy, that he hath 
-an cliate at will : and Barckley agreed therein with him, for 
the pollibility of inrolment. But Foxes conceived tnat an <= 
Rateat will, could not be executed by the Statute. And ict 
was adjorned. 
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ty Curtiſte againſt Aleway. 
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98. FF He Caſe wasthus : A woman was dowable of cer- 
_ fain Land, within the Juriſdid&ion of .the Council 
of the Marches, of which F. $8. died cited. She accepted! a 
Rent by parol of the Heir, out ot the ſame Land, in ſitis- 
faction of her Dower. And afterwards there was a Compoli- 
tion betwixt them tor defalcation of that Rent. Afﬀterward3 
there was'an Action brought b<fore the Council cf the 


;Marchcs:;tor the Arrerages: oft the Rent ; whexej}the queſtion 


.- 


::Bot + and it was moved  by-Morgton tor 4 Prolubition.., And 


jo 


Wes, Whether the Rent were:m ſatisfaction of ber, Dower, :or 
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it was granted by the Court 3 becauſe . the ſame. did concern 
Feechotd, of which they have not Juriſdicion, for by the ex- 
preſs Proviſo of the Statute of 34 H. 8. of holding of .plez 
of Lands, Tencwents, Hereditaments, or. Rents. But becauſe 
that it appeared by the Bill, that the woman was dead, ſo as 
the realty was turned into the perſonalty, viz. into Debt. 
And therefore it was conceived by Evers Attorney of the Mar- 
ches, That although it was not within the JuriſdiQtion be+ 
foxe, yet being now turned into a perſonal Action, that they 
have Juriſdiction.” But Foxes and Barckley Jultices, were ofa 
contrary Opinion-z and Foxes ſaid, That an Aion of Debt 
for Arrerages would not lic before them, becaule it touched 
the realty 3 which was denicd by none but. Evers Attorny. 


Edwards egainft Omellhallum. 


99. IN a Writ of Error, to reverſe a Judgment given in 


Trelaxd, in an EjeGione firme 3 the Caſe was this, as it 


was found by ſpecial verdi& : A Mortgager made a Leaſe for 
years,by Decd indented, and afterwards performed the Con- | 
dition, and made a Feoffment *in-Fee 3 the Leſſee entred up- - 
on the Feoffee, who re-entred 3 and the Leſſee broughe an E- i 
Jefione firme, And -the only queſtion,as it was moved by Glyny, 
was 3 Whether this Leaſe,which did inure by way of Eſtople, 
ſhould binde the Feoffee, or no: and by him it did, and Raws- 
Iyns caſc in the 4 Rep. 53. expreſly, and 1 & 2 Phil. & Mar. 
Dyer agreeth. And the whole Court '( Crooke only abſent) 
without any argument, were clear , That it ſhould binde 
the Feoffee : for all who claim under the Eſtople, ſhall be 


.bound thereby, vid: Edriches caſe 13 H. 7. 


100 Scrjeant Fermayn came into the Court, and ſhewed 
cauſe why a Prohibition ſhould not be granted in the caſe of 


' Skinner before 3 who Libelled for Tythes of Coppice rooted 


'up.He agreed that for timber-trees,above the growth of twen- 


ty,no Tithes ſhould be paid 3 and fo he faid was the common 
R : Law, 
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Law, before the Statute of 45 E. 3+ which was but a confir- 


| 

. mation.of the Common Law. And he ſaid, That as the body 
a of the'ttee"is priviledged, ſoare the branches and root alſo 3 
q  whichs a pronof;that where the body is not priviledged, there 
$ neither thall be the root 'or branches. Andin our Caſe he' 
, Libels for roots of und<rwoods, and the underwood it {elf 
þs being titheable , therct>re the roots ſhall be allo tichable. 
2 And he (aid, that the roo's are 1-5t parcel of the Land. But 


y Jaltice Brckley was againlt it 5 tor they are not crefcentiz, nor - 
a WT reamvantia, as Tithes ought to be 3 and therefore no Tithes 
t ought to be-paid for them : and he ſaid , that a Prohibition 
d WE hath many times been grantcd in the like caſes,/ But Dr. Skins 

| xer didalledgea cuftome tor the payment of Tiches of them 

| And wpon that they were to go to rrial ; And here it was 
aid, that Dr. Skinner had uſed to have ſome ſpecial particu» 
lar benetic of the Pariſhioners,in licu of Tithe of Roots. And 


in {thereupon Barckley (aid, That it is a Rule, where the Pariſhi- 
it & oner doth any thing which he is not compellable by the Law 


ito do, which cometh to the benefit of the Parſon 3 there it .. 
thc demand Tiches of the thing, in lifu whereof this 1s done, 
*that a Prohibition ſhall be granted. And there is another 
erule ; That Cuſtom may make that titheable, which of it ſelf 
ps not titheable. And here he faid to Dr. Skinner being then 1n 
Court, That he had two matters to help him, and if any of 

hem be found tor him, that a Prohibition ought not to be a- 
arded. | | 


$ 101+ Jaſtice Bayckley ſaid, That if a man be living at the 
day of Nifi privs, and dicth before the day in Banck, the 
Writ ſhall not abate. Soifa man be living the firſt day of the 
J-:rliament, and dieth before the laſt day , yet he may be At- 
aiated ; and the reaſon is, becauſe in the eye and judgment 
pf Law, they arc but one day by relation, which the Law 


ed Wakes. 

of p 

ed | 102. There were three Brothers, the Eldeſt took Admi- 

 Wrification of the goods of the Father, and after Debts and 
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Legacies paid, the younger Brothers ſued the eldeſt in the 
FS cfaſical corny to pe him to diliribute the Eſtate, 
And thercupon a Prohibition was prayed, and denicd by the 
Court : for they having Juriſdiction of che Principal, may 
have Juriſdiction of the Acceſlary. 


103+ A. Libetled againſt B. in the Spiritual Court, for 
theſe words : Thou art a Drunkard,and uſeſt to be Drunk, thrice 
2 week. And upon that 150 Caroli, in Ealter-Tcrm (as you 
may ſee before) a Prohibition was prayed,and granted. And 
now Littleton the Kings Sollicitor came in Court,and moved 
for a Conſultation ; and he ſaid, that the Statute of Articali 
Cleri gave power unto the Eccletaltical Court to have co- 
nuſance of thoſe and the like words. Regiſter4 9 F. N. B: 51. 
They may hold plea for defamation 3 as for calling Adul- 
terer, or Uſurer. 13 H. 7. Kellaway. 27 H. 8. 14. And he 
cited many Judgments in the like caſes, where Prohibitions{W 
had nct been granted : and amongſt others this Caſe. Mich, 
20 Fac. inter Lewis & Whitton Libel in the Eccleliatiical 
4&curt, for calling him Pander, and no prohibition granted, 
Aud the like Caſe was for calling another Pimp, and no Pro- 
hibicion granccd. Juſtice Foxes - That a Prohibition ſhould 
be grantcd 5 for they have conuſance of defamation, for any 
thing which is meerly Spiritual, or which doth concera it, 
where they have conuſance of the principal, elſe not : as in 
_ Hereſie, Adultery, and the like ; but in this Caſe they have not 
Conuſance of the principal. True i is, that it is peccatum : 
But if they ſhould puniſh every thing which is Sin, they 
would altogether derogate, and deltroy the Temporal Juril- 
diction. And therefore it Ifay, that another is an Idle man, 
or envious, thele are deadly Sins 3 and yet they have not 
Conuſance of them. And he cited Coltrops Cale, adjudged 
in the Common pleas , which was our very Cafe in point ; 
and there he (aid that upon ſolemn debate it was adjudged, 
That a Prohibition ſhould be awarded, Bramſtoz Chict Ju- 
Rice agrced. Barckſey contrary, That a Conſultation ſhould 
an, So 7 IG be 
\ 


<7 ; 


| Paciſh in Devoxſhire, did alledge a Cuſtom to chuſe the two 


| choſe another : and the Archdeacon {wore one of the Church» 
| wardens choſen by the Pariſh, and refuſed to ſwear the other, 
| but would have ſworn him who was choſen by the Parſon. 
| And becauſe they did refuſe him, they were Excommunicate. 
F Rolls prayed a Mandat to the Archdeacon, to compel him to 
| {wear the other choſen by the Pariſh 3 and aProhibition alſo, 
{ by reaſon of the Excommunication. And he cited a preee- 
| dent for it, which was the cale of Sxtton-Valexce in Kent. 


them : for they ſaid, they conceived no difference betwixt 


was no diftercnce. 
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be awarded : and he ſaid, in many Caſes,alchough they have 
JuriſdiQion of the principal, yet they thall not have Conu- 
ſance 3 as in the Caſe of 22 E. 4. tit Conſultation. But he 
ſaid, that the Offence of Drunkennefs is mixc, and js an of- 
fence againſt the Spiritual, aud Common Law alſo; and if, 
it be mixt, both may hold plea : and Adultery and Murder 
are the common effe&s of Drunkenneſs 3 which are offences 
againſt both Laws,and therefore he ſhall be puniſhed by bath. 
Bur yet Barckley yielded to the Judgment cited by Foxes. 
And therefore the whole Court ( Crooke being abſent ) was, 
That a prohibition ſhould bz: awarded. 


104. Rolls moved this Caſe: The Pariſhioners of a certain 


Churchwardens of the Pariſh, and they did (o the Parſon 


And the whole Court (Crooke being abſent} inclined co grant 


London and the Country, as to that purpoſe : for as in Lox» 
fon they are a Corporation, and may take Land for the bene- 
fit of the Church ; So throughout Exgland, they are a Cor- 
poration, and capable to take, and purchaſe Goods for the 
b2nefit of the Church. And therefore they did concei ve there 
See the caſe before, the caſe of the Pariſh 
of Saint Ethelborough, London. 


I05s Keeling moved to quaſh an Indictment of Reſcous, 
becaul it is ſhewed that the Reſcous was at JF. and doth not 
K 2 ſhew 
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ſhew that I. was within this County 3 and if it was not with, | 
in the County, then it was an Eſcape, and no Reſcous ; Ang 
we cannot aver in this caſe, that it was out of the County, 
Farther,it was not ſhewcd where the Reſcous was,fo that ups 
on the matter it is no Arreſt 5 nor was the Inditment vie 
armis, as it ought to be. As to the firſt, the Court ſtrongly 
inclined, that they might weli intend it to be within the 
County, becauſe the Indictment ſays , i Com. meo. apud Is, 
zent. But for the other Exceptions, the Indictment'was quaſh- 
ed. 

106. In Treſpaſs of Aﬀault and Battery, and Wounding, 
the Defendant pleaded Not Gwilty, as to the Wounding 3 and 
pleaded ſpecial matter of jultitication as to the Aſſault and 
Battery z and fourd for the Plaintiff; and it was moved in 
arreſt of Judgment, That the plea was repugnant, for Af: 
{aulc and Battery doth imply Wounding, and therefore it is 
repugnant for him to jultihic it, for it is a confeſſion of woun- 
ding. But Juftice Cyooke and Juttice Barekey ( the others be- 
Ing abſent) were clear, -that the plea was good 3 for (ſo is the 
common form of pleading : and farther, he might be guilty 
of the Battery, and nor of the wounding : for Crooke (aid, 
Wounding implicd Aſſault and Battery 3 but not e contra. 


Brookes againſt Baynton. 


eg oy Writ of Error to rcverſe a Judgment given is 
the Court of Comumon pleas, in Treſpaſs for affault 
battery and wounding 3 it was afligned for Error, by May 
nard, That there was variance betwixt the Original and th 
Declaration > for the Original was only of Battery and 
Wounding of himſelf 3 and he declared of Battery and 
wounding of him and his hotſe alſo 3 for he ſaid, that quer 
dam equum, upon which the Plaintiff equitavit, percaſſit, its 
quod cecidit, Oc. and that was not helped by the Stetute 
But Rolls contraty, and here is no variance : for the alledgingi 
of ſtriking of the horſe was only inducement to alledge the 
Battery of himſelf 3 for he doth not bring the Action = che 
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beating of his horſe, for 1t was not alledged that it was his 
own horſe, but quendam equum z and tor that reaſon, by the: 
þ whole Court the Judgment was affirmed. 


*W More of the Caſe of Leake:againft Dawes, - 
, 108.CqErjeant Mallet for the Plaintiff; That the Scire f4::45 


£ is good, notwithſtanding the exceptions , for thele 
h- reaſons. Firſi,becauſc it is not a Declaration, but a Writzwhich 
is not drawn by Counſel z and it is to declare the matter 
& WE bricfly 3 but if it were ina Declaration,yet I hold it good, be- 
nd cauſe he ſaith, that it was modo & adhnc ſcifitws exiſtit, which 
nd as I conceive,helps it : and belides,it is not his title,but the tt- | 
in tle of his Adverſary, which he is not bound to plead (o cxa*t- "1 


Al ly as his own title. See for. that, 14 Eliz. Dyer» 204+ 2 Cars 
'Þ beswixt Greex and Moody, in Ardita Dnerela, he thewed. 
IN- that there was Debt brought upon a Leaſe tor years, to begin 
vc-BE at a day.to come, aud did not thew wh: ther the Leflee centred 
thels before the day or not, fo as he might bea diflciſor : ard yet 
788 notwithſtanding, it being in Audita querela,which is an <qut- 
10, table Action, it is good. Hil. 1 Fac. betwixt Blackston and 
} Martin in this Court, a Scire facias- was brought to avoid a 
Statute, and it-was ſhewed that the Defendant was Tenant, 

but doth not ſhew how Tenant 3- bur it Gaid ad grave damnum, 

| which-could not be;it. he were not lawful Tenant 5 and theic= 

1 io fore adjudged good,notwithſtanding that general allegation. 
ult; Sce new Book of Entries, Mollins caſe,g8, 99. a lirang caſe 
[ay to this purpole. Belides, he ſaid, That here iffue was taken up- 
th en-another. pointy Whether he bargained or-not 3 and there- 
and fore he concerved:in this Scire facigs, that it 15 not hers need- 
ans ful. to ſhew the Inrolment 3. and for theſe reaſons , prayed 
18 Judgment tor the Plantiff.- Serjeant #514 for the Defendant, 
8K That cheſhewing of che Inrolment is not helped by the Iflue 
utc joyncd, being matter: of ſubljance 3 for he ſaith, that virtate 
Ni it and ot the Statute of 27 H. 8. of uſes, that the D-ten+ 
ch dant was (eiſcd, and we ought not to intend an Eltate by any 
{ Other means or ſcitin,than himſclt bath alledged, And th. re- 
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fore it ought to be adjudged upon his own pleading, whe 
ther the Defendant hath any eſtate without inrolment or en-_ 
try, by force of the Statute of Uſes. And I conceive he hath 
not. True it is,that all circumſtances ought not to be pleaded, 
but the ſubſtance, viz. the Inrolment 3 and therefore it ought 
fo be pleaded, as Fulmerſton and Stewards. caſt is in the 
Commentaries, and 2 Eliz. Dyer. And no late paſſeth 
without Inrolment : not a Fee-timple3 for then there ought 
to be Inro!ment according to the Statute ; and no. eſtate at 
will can paſs without Entry, for that is as oppeſit” in objetls, 
that a man ſhall be tenant at will againſt his will z for his 
Entry proves his intent to hold at will. . For Littleton laith; 
By torce whereof he is poſſcſſedz{o that there ought to be poſ- 
ſefſion to make an Eftate at will. And in cafe of a Leafe for 
years, although it be true that he is a Leſlre for years- co ma- 
ny purpoſes before Entry, yet an Entry ought to be -plead- 
ed. And Dyer 14. 1s #0# habuit 3 nou occupavit 18 no good 
plea in a Leaſe for yearsz contrary in the caſe ina-Leale at 
will; which 1s a firong proof, that he 15 pot Leffee at will 
before entry. 3 Fac. betrwixt Bellingham and Fitzherbert. 
5 El. Dyer. 10 Eliz.Mockets caſe,& Mich. 15 Fac.betwixt Co- 
vextry and Stacie, reſolved that a releaſe to the Bargainee be» 
fore Inrolment is not good : And by conſequence he hath not 
an eſtate at will before Inrolment, or Entry made 5 for if he 
had, the Releaſe ſhould be good. 18 H. 8. the Lord Lovels 
caſe, that no eſtate at Will. Laſtly, Parrolls font plea,and the 
caſe ofa man ſhall not be taken to be otherwiſe than he hath | 
pleaded it 3 and he having pleaded that virtute cxjm, and of 
the Statute of Uſes, that the Defendant was ſeifed, he ſhall 
be concluded thereby. 5.H. 7. A man ſhewed, that another 
licenced him to enter into his land and occupy tor a-year, it 13 
not good, but he ought to plead it as a Leaſe. Beſides, the 
virtate cujus is not traverſable, as. the 11 Rep. Pridle and 
Nappers caſe is.Rolls accord,and he ſaid, That if it ſhall be con- 
{firucd, That the Conuſee ſhall have an eſtate by Difſeifin, the 
Plaintiff ought to plead it, that the Defendant was feiſed by 
way of diflcilin. And where it was objected, That this is a 
| Writ, 
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Writ, and not a Declaration, he anſwered, It 15a Writ and 
| Declaration alſo 5 and therefore he ought to declare his cafe 
F at large, and the defet of the Conveyance, viz. the want of 
Inrolment is not ſupplied by the virtmte cujue. And he having 


made that: his Title, you ought to judge upon it, and not 0- K 
1 | therwiſc.But the whole Court, viz. Bramfſton Ch. Juſt. Crooke,. FE 
t Fones, and Barckjey, Juſtices, That the Scire facias was good, p 
t tor it was ſaid that the Defendant perquifivit fibi -& beredibus 
WE . fris, and concludes, virtste cxjws, and ot the Statute ot Ules, 
$ he was feiſed 3 which 15 a good averment that he hath a Fee, | 
A and it was not material how he hath it ; and he need not 1 
& ſhew his Title ſo fully, bcing a ſtranger to it. And this being : 
r WE an <quitable Action, if the Court upon this Writ ſhall con- 3 
j- ceive ſufficient matter, upon which the Plaintiff may bring his 
[- Action, it is good : and the Court ought to give Judginent 
dW& forhim: for being but matter of form, ic is not material,un- 


it les a Demurrer had been ſpecial upon it. And where fozver 
Il there is damnitication, there the Court ought to give Judg- 
t WW ment for the Plaintiff, notwithſtanding a detect of form in the 
1&7 Writ. And Barckjey (aid, That if a man be (cifſed of Bl.acre and 
e &. WYh.acre,and acknowledgeth a Statute z and afterwards makcs 
ot | 2 Leaſc tor years of J/h.acre,the remainder over in Fec,& then 
ie the Conulce purchaſe Bl.acre, and cxtendeth the land of the 
's # Leſſee for years he held, that he in the remainder. ſhould 
1c W have an Audita querela,or a Scire facias for the damnitication, 
th which came to his incerett. And he held, that he who had but 
of | zntereſſe termin; ſhould have an Audita querel 2, That one joint- 
1118 1y only might have an Azuditz querela, and that the death of 
er | one of them {ſhould not abate the Writ. And he held that Ce- 
is | ({ui que aſe before the Statute,inight have an Audits querela : 
he & all which proves 1t to be but an<quitable Action,upon whica 
id {& the Law doth not look with fo fri an eye, as upon otice 
n- W& Actions. And as to the Objection which was made by Rulls, 
ne fat he ought toſhew, That the Conuſee had an eltate by 
by W& difleifin - Foes was againſt that, tor that no man is bo..nd to 
Ne betray his Title. And for theſe reaſons it was adjudg. d by —_ 
| the whole Court, That the Judgment ſhould be athrm.d. RE 
1 9+ 2D 2 
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109. A Writ of Error was brought to reverſc.a Judgment. 


-given in the Common pleas, .and after a Certtorars, and Ep. 
Tor: aſſigncd, they in the Common pleas did amerd the.Re- 
. cord. And. by the.-whole Court (Crooke only 2bſcnt,) they 


cannot do it, for after a rrayſmittitur, they have not the Re. 
cord before them. And Barchley ſaid, That the difference 
ſtands betwixt the' Common Pleas and the Rings Bench, 
and betwixt the-Kings Bench .and the "Exchequer. . For. the 
Record remains alwaysin this Court,notwithlianding a Writ 
of Error brought im the Exchcquer-chamber 3 and therefore 
we may amend after, Wherefore the Court ſaid, that if the 
thing were amendable, that thcy would amend it, But the 


Court of Common Pleas cannot. 


Sewel againſt Reignalls. 


I 10» He caſe was thus: Husband and Wife did joyn.inan by 


Action of Dcbt in the right of the Wife, as Ad- 
-miniftratrix to F. $. And the Dectendant being arrelicd: at EY 
their ſuit, did promiſe to the Husband, in conſideration that{* 


the Husband would ſuffer him-to goat large, that he would. 


givehim ſo much. The husband and witedid.joyn 1n an Adci- 


on upon the Caſe, upon the promiſe made to che husband{* 


alone. And upon Non aſſumpſit pleaded,it was found for the f® 


Plaintiff. Porter moved in. arrctt of Judgment, that the pro-W 
miſe being made to the husband only, that they ought not to 
joyn in the Action.Barckley:the Action is well brought, for the 
husband is Adminiltrator in the right-of the wite : for other- 
wiſe the conſideration were not good. For if he were not 
Adminiſtrator, then he could not ſuffer:him to go at large: - 
and then it he be Adminilirator in the right of his wife, the # 


promiſe which is made co the ;husband, is in judgment' of 


Law alſo made «ihe wiſe 3 and they ought tojoyn in the {# 
Action. But Crooke., Foxes, and Bramſton Chief Juſtice con- | 
trary, That toe Action will not he, becauſe the promiſe is 


-of a collateral thing, and not touching the duty due to the 


wite, as Executrix;for then perhaps it would have been other- & 
wile, | 
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wiſe. And they faid (again che Opinion of Barkley ) that 
this ſum received ſhould not be aſſets in their band And 

*  Bramfton (aid, that it is not like the caſe, where a man pxo- 

y miſcth to the father of Fave Gappe, in conſideration of a mar- 


& riage to be had betwixt his daughter and him, that he would 
make her a Joynture 3 there as well the daughter as the father 


& CG 9 LYICRY BY VESUL CLFS | 
h, may bring the Action” And'it was adjourned. * 

he fi | . | 

66 111. AParſon Libelled in the Ecclchiaſtical 'Coart for 


he WE Tithes. And after Setitence Rolls moved for a Prhibition up- 

h-8& on the Suggeſtion of a Modu decimandibutiit was not nm! 

 <d, becauſetoo late. . But Ros took this difference, and ſaid, 

that ſo had been the Opinion of the Court,: where the party 

pleads the Modus, and where not 3 for if be pleaq it, there 

notwithſtanding a Sentence,Prohibition hath been granted 5 

© contrary where he doth not plead it. But notwithſtanding 
ny the Coarc refuſed to grant a Prohibition. TOE 


d 


112+ The Pariſhioners of a Pariſh, together with the Par- 
1d | fon, ſued the Churchwardens in the Eccleſiaſtical Court, .to 
tl & render Accompt,and recovered againſt them,and Coſts taxed. 
nd * Afterwards the Parſon releaſed the Coſts, and notwithſiand- 
he” ing the Pariſhioners :ſued for the Coſts ; and thereupon a 
0B Prohibition was prayed 3 becauſe that: the Coſts are yoyntly 


to aſſeſſed, and therelcaſe of one would bar the others. But 
he the Opinion of the whole Court, that a Prohibition ſhall not 
1-B* be granted : For the colts recovered there, an Action might be 


ot fucd in the Eccleſiaſtical Court”: and therefore although that 
ec: inour Law,the.rcleaſe of one ſha}l bar-the othergzyet the AGi- 
he on being ſued there, and they having conuſance thereof, i the- 


of fame is directed according totheir Law. And therefore/it hath 
he been adjudged, that if the husband and wife ſue in the Eccle- 
n-  dfiaſtical Court for. the defamation of the wife, and Sentence 


| begiven tor theft, and Cofis taxed, and afterwards the hiis- 
he © band releaſcth the cofts,/in the ſuit commenced in+ the'Ecgle- 
- Ef ; 144 A 160 Bru7 ' 7 uſticy}: 
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113. N Debt upon a Bond, the Defendant prayed Oycr 
dh of the'Gaokiitibn, (whichiniaseutred, inhec venba. 
The Condition vf: thus Olfigation\ as. ſcb, (That if the Obligor 
did deliver #0 uhe Phuietffu emo Dundred' wright of Hops intan> 
fideration of .tenprumids 2adneady pid; andtfifty: five pound t6 be 
pul: grzhe delivery. 3: axd the Bl aantaffyOto (chuſe:thea| ant: of 1 
rrwenty four Bags of thei Obligors own grawing, auto be deli- 
wered at F, ar-@ day certaid; [Previded, tbataf. the Plaintiffs 
ſhawl d:diflihe wheir Bury ail ., #bat:tben they ſhould loſo-their ten 
pounds : and if they likgd;.abey. ſhout. give tex. ponnds wore; ! 
&c. Upon Oyer of which, the Defendant pleaded, that 
the Plaintiffs zo# elegerant. And upon that the Plaintiffs 
dis Demur 'm-Law: 2 end Thewed tor: dpecial: Cauſe of: De- 
marrer,:that: the: Plca._'was double. ; WFithrington for the 
Plaintiffs;thatithe Plea'is. double, iv-that the: Detendant hath 
alledged;;that he was rbady,'add:tbat: the: iPlaintiflb yon ele: 
gernne;z whichiare both ifluableplets;/and cachiof them; of 
16} (admitting norrequeti ofthe glare: of the Defendanc! 
requiſite 35 ſufficient in: bar -of the Action, * Befides, he: 
conceived, as this calc/is, 1that_the-tufi ac-ought to be done 
bythe: Defendaht 3-for-ke ought -to1bew the bags, and rc: 
queſt the Plaintiffs to make election. | And :he compared it! 
to the caſt in/q4E. 3-93 andalſo to: Hiwlins cafes $ Repri 
22. Farther, he conceived: that the Defendant. obght to have 
alledgedzthathe had twenty four bags, and ewenty fourbags! 
of his-own growing : for it he have not them, it was: im» 
poſſible for the Plaintifls t make choice, and by conſcquence. 
the condition broken... 'Twifd:# contrary, That the cplea; is' 
notdoyble, for the. alledging : himſelf to be xeady, was but: 
inducement tothe ſublcquent mattcr, quod non elegerayt, And 
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he relied/only vpon theis:cl&ion 1 and-1 in; proof thereof he 
r&icd upon the;Books,11 Hi 974t65)18hdin4; £5 35 1 9. Farther, 
here no notice is requiſite, nov be;ought not+to; aver, that he 
had them 3 for he being bound to deliver them, he is eſtopt to 
ſay that he hath them wot. ug Fiz. Dyer.314- and 3 Eliz. 
Dyer. As to the Ol ode we of . ther, we ought hot to do/it far 
the Plain oy do the firſt AR, vis., 8 ueft the De- 
fendavt to ſhew Nba j;Priheig to tnake cho1 cor ,And 
te whole Coon bag enclined paint, Paineiffs 5. 1or 
e reaſons clore given and they A viled\ hen! to'w waiFe 
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114+ Nan Action, upon.the Caſe upon:4ſſumpſit, it was 

n I agreed by tt wt ale Court,” py Axe where there is a 
mutual promiſe, Vige fl. promiſeth to B. that he will do 
ſach a things, 3 and Þ. protniſeth to 4. tha, confi deration 


Leif We) c iſa anot er thing If 4. ting 22 Action 
| Sjigit B a0 pled dg a bredets 6 Tek & 


Pha I h, tha t 
\ the thirig which he pro "Bur that pk 


he is ready t 
f 2 ©, accept of LN 5 ri the breach 


other: 


3s well laid, and the A@aion well lieth, for it was idle, and 


more than the Plaintiff waz cottpelled to do, to thiw that 
paratys-4t to do. the thing which he promiſed ; ) o. that if 
ak Were a lege upon the part. of. the Defen ant, it js 
ſublet, there was a breach on the, Plaintifls x 

the Defend. ant.ought to bring his Action for it. And the di 


pl 


xenge was taken by Bramſton, . Where the prothiſc is conditg 


nal, and where abſolute, as in our caſe. And agreci Wik 
this difference, it was ſaid at the Barand Bench, That it was 
adjudged, \x7) #2001'Þ5 


115. Hutton moved to quaſh certain Preſentments, becauſe 
th:y were'taktn 1n a Hunidted+ Court, which is not the Kings 


' Court 3 and therefbre coram wo Fudice,' It Was ſaid:by Juſtice 
. Fored; That's -Handred may _ Leet appendant'to it; and 


ti. 2 


$,xeS 


thenthey wereJawfully taken Barekjey and the whole Court 


anſwerce ; becauſe it-deth'nocappear to the Court, whether 
there was ſo or not, thatthe Preſcutments were void, 


116- Concerning damage clear, It was agreed;that it was 
hard that the Plaintiff ſhould be ſtopt of his Judgment un- 
til he had paid his damages clear. For perhaps, if the De- 
fendant be i»ſolvaut, the Plaintiff ſhould pay more for da- 
mages clear, than' he ſhould ever get. And therefore the 
Court was reſolved to amend it. This damage clear,is twelve 
pence in the pound of the damages given to the party in this. 
Court, and two ſhillings in the Common pleas. See the Re- 
£ifter, where is a Writ for damage clear. 


Harris againſt Garret. 


pr agreed by the whole Court, that it is no good: F* 
plea to fay,That ſuch an one was bound in a Recogni-. i: 
fance, and not .tolay per ſeriptum obligat”z and to conclude 
that it was ſecundum formam Statuti, doth not help it. Butin 

a Verdi& it was agreed to be good. And according to this 
difference, it was {aid by the Court, That it was adjudged in: 
Goldſmiths caſe, and. Falwoeds caſe. | 


© x18. It wasagreed by the Court, that upon a' Certiorari: {| 
to remove an Indiftment out of an Inferiour. Court, that the 
"Defendant ſhall be bounden in a Recogniſance to proſecute 
with effe&, vize to Traverſe the IndiQment, or to quaſh it 
for ſome defe&t. And if he doth not appear, an Attachment. 
ſhall iflve out againli him. : 


 Fuftice Crooks Coſe. 


1:1 94 Tz was agreed by the Court, That althqugh a Bill be 

' JI preferreSin the Starchamber againſt a Judge for Cor- 
awption,or. any, other, for.any great miſdemeanour; yet if the. 
i | Bo | Plarntitt. 
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plaintiff will tell the effe& of his Bill m a Tavern, or any o- 
ther open place,and by that means ſcandalize the Defendant; 
hat the ſame is puniſhable in auother Court,notwithſtanding . 
he ſuit dependant in the Starchamber: And ſo Foyes faid, 
hat it was adjudged in a Bill in the Starchamber againſt Ju- 
ice Crooke 3 which was abated,becaule it was broughe againſt 
im as Sir George Crooke only , without addition of his Ot- 
ice and Dignityot Judge. * 


— —_— — 


— 


———— 


& Trinit. 16* Car'in the (ommon 
4 Pleas. 


3 20. N Apoghecary brought an Action upon the 
PE Caſe, upon a promiſe for divers Wares and 
x Medicines, of ſuch a value,and ſhewed them 

In certain. The Defendant pleaded in Bar, that he had paid 
$0 the Plaintiff 202 & tantas denarior* ſummas, as theſe Medi- 
ines. were worth, and doth not ſhew any ſum certain. And 
he plea was holden to be no goed ples 3 wherefore Judg- 
ment was given for the Plaintiff. 


© 121. A Contrat was made betwixt A: and B. Mercers, 3 

That 2. ſhould (ell to B. all his Mercery Wares, and take his | # 
Shop of him : In conſideration of which, A. promiſed that | E 
he would not ſet up his Trade in the ſame Town. And ad- 
judged a good Aſſumpſit in the Kings Bench,as Littleton Chief 
Juſtice ſaid. But if @ne be bound that he will not uſe his 
CT xade, it i5 no good Boad. f 


{ 122. Rolls moved this Cafe ; A Writ of Error was brought 
upon a Judgment given in Tarmonth, and the Caſe was thus ; 
A. and B. were bound to ſtand fo the Arbitramens of F: $S. 
concerning a matter which did ariſe on the part of the wife of 
{B. before coverture.. F.$. awarded, That A.ſhould pay-to B. 
and: 
" FE 
9 


m A ————_— 


and his wife. tenpounds;-at_.a'place out :of the Jucifdictigg 
And thereupon, upon.an Action brought upoar the-Bpmyj 
Breach was afligned for not payment of the-mony:atþ 
place. Andhere it was oljetedy That it was Erxor, beeay 
"it; was: there aſſigned, for-Breach', the not payment of 
aHany at a place.qut;of Juriſdiction :: and for.that. cauſe 
Judgment was:not well given. ; Secondly, becauſe*thamb 
Award was, That payment ſhould be made to Band his 
which was out of the Submiſſion. But notwithlianding, Judy 
ment» was afthrmed by the whole Court. For as to the- hy 
iſſue could not be taken upon payment or not payment 
of the Juri{giftion,z becauſe it was/ not Traveriable.” Ag 
the ſecond, the Controverlie did ariſe by reaſon of the wik 
and therefore the Award was wiihin the Submiſſion, be 
made that the payment ſbould be tu both. 


,- 123+ It wasfaid by the Court, that it was 'Gne Kells 
Caſe, adjudged inthis Court, That # Promiſe madefo zn! 
turny of this Court, for Sollicitingiof 'a Cauſe' ih” Chance 
was good 3 and that it was a good confideration,upon whi 
the Atturny might. ground his Aſſumpſit : For it was vel 
ved, That it wasa lawful thing for an Atturny to Sollicite 


124+ The Court would not give way for Amendmenbi! 
Inferiour Courts. | | 


125, By Zones and Barckley Juſtices, If there be an i fi 
fcient Bar, and a good Replication, fter a' Verdi, the 
ſhall be a Repleading. Contrary, whete there is no Verdi® 


Smithſon againſt Simpſon. 


126. A And B. were bound to ſtand to, and obſerve (ut 

: . Article, Agreement, Order, or Decree, as tit 
Kings Council of the Court of Requcſt ſhould make: 4 
k. brougil 


\ 


X TIT Be ORF. Ee, 
» FT. - a $ 
FO wr ra p 
4 
_— AD 
” 


 fuſeh. Terae,.»5* C A.R'OE'T. rs 


— 


brought an Action upon the Bond againſt B. and pleaded 
chat the KingsCopgy] of: tho{Court.of Requelt made ſuch 
Irder and Decree , and that the D.iendant did not ob- 
ſerve it-: The Defendant (pleaded, \ That; the Ring and his 
Cauncil did not make: the..Dccree : and: adjudged: by the 
Zourt-that the Plea was not good. 


Li 
, 


| $276 Sir Matthew, Minkes was Indi&d. of Manſlaughter, 
aud found.Gxilty,, And it was moved by Holborre, of Coun- 
ſe] with Six Matthew, that the Indictment was infufhicient, 
becauſe there was dans, &c. without adtunc & ibid. accord- 
ng-to Prelidgnts'3 as allo becaule it was plagam ſen contwſio- 
em, which is incercain ; as alſo that,the party killed /augae- 
bat apred” x5 die, uſqyie decimam ſextam. And he ſaid, That 
here was .no.time between. thoſe two days, but it.ought to 
ave been, That he languiſhed from ſuch an hour till ſuch ans 
our 3 and that, he ſaid, were the ancient Prefidents. And lie 
zid, Thacan Indictment that A. killed B. inter horam deci 
nam & undecimam was adjudged to be naught. And he took 
many exceptions : allwhich were difallowed by the Courts 
For which cauſc Six Matthew prayed his Clergy,and had it. 


a 


FPaſch.17”: Car, in the (ommon Pleas, 
Weeden againſt Harden. 
128. Sx to Day Tithes in kinde for Sheep.if they 


. continue in the Pariſh'albthe year but if they 

be ſold before (hearing=time,but an ha)f-pin- 

ny-for every one fo fold. ' And cuttome in the (ame Pariſh 
alſo, to pay no Tuhes of Loppings or Weed for tire,or Hedg- 
es, Oc. The hi{t-is an- unreaſonable cultom 3 for by ſuch 
means the Parſon ſhall be defeated of his Tithes. Bit the lat 
cuttony is good, by the whole: CouFt. | 
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Sir Edward Powells Caſe. 


119. Tz Lady Powell! ſucd Sir Edward Powell her huþ 
band, in the High Commiſſion Court for Aling 

ny. Whereupon a Prohibition was prayed in this Court, w 
granted. Serjzant Clark, who argued for the Prohibition: Thy 
Sfiritual Court cannot meddle with any thing which is ng 
redreſlable by them;they may compel a man trafare woren, 
or Divorce them 3 but not grant Alimony, which doth appe 
rain to the Judges of the Common Law. 7 & 8 H. 3. ther 
15a Writ directcd to the Sheriff, to ſet out reaſonable Eftoven 
for the Alimony of the wife. Preſident fince the Statute « 
1 Eliz. where Prohibitions have been granted in this Caf, 
viz. Sir William Chenyes Caſe, Mich* $ F ac. in Comm' Bam 
who committed Adultery, and was ſeparated, and the wit 
ſued for Alimony, and a Prohibition granted. P. 8 Fac. | 
Prohibition granted. And by the Statutc of x Eliz. thy 
have not power to hold Plea of Alimony. The words of th 
Statute are, Reform, Redreſi, &&c. And it isnot apt to ſx 
that Alimony ſhall be Reformed, or Redrefſed. And: befſidg 
Alimony is a Temporal thing, and chargeth a mans Inte 
Titance : and therefore they ſhall not intermeddle with | 
Serjeant Rolls contrary, She may ſuc for Alimony in the ke 
cletiaſtical Court z but if they proceed to Fine or Imprife 
ment, then a Prohibition lieth. They have power of Separat 
on, which is the principal 3 and therefore. of Alimony,whid 
is Incident. And the High Commiſſion have the ſame powe 
given to them by the Statute of x Eliz. as the Spirit 
Court hath, and theretore they may meddle with Alimony 
And where it was before objected , The great inconveniens 
to the party, by the citing hum out of his Diocelfs, for by that 
he ſhould loke the advancage of his Appeal : Rolls ſaid, It 
was good for any within the Province, and that is the Coun 
of the Province. Banks Chief Jujiice : Although that there be 
Prelidents, that the High Commillioa have hoiden Plea of & 
limony, and granted the ſaine, yet it was not Law. Andaal 
x though 
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though that Alimony be expreſſcd in their Commiſſton,that 
doth not make it Law, if it be not within the Statute. As 
tothe citing out of the Dioceſs, he conceived the Commiſſion 
ſhould be uſeleſs, if they might not do it : and therefore he 
granted a Prohibition. Crawly, Reeve, and Foſter Juſtices, a- 
greed. But they doubted whether the citing out of -the Dio» 
ceſs were good or not , for the great pr-judice which might 
enſue to the party in loſing his Appeal- And in anſwer to 
the Objection of Rolls, the Chief Jultice ſaid, That the Eccle- 
fiaftical Court had not Juriſdiction of Alimony 3 but if they 
had, yet all the Juriſdiction of the Spiritual Court is not gt- 
ven to the High Commiſſion, by the Statute of x Eliz. And 
they all agreed, That they might as well charge myLand 
with a Rent-charge, as grant Alimony out of itz and a Pro» 
hibition was granted. | 


tl —— 


| 130. No Scqueſiration can be granted by a Court of Equi- 

ty, until the Proces of contempt are run out. And by Reeve 

and Fofter Juſtices, The granting of Sequeſtration of things 
2llateral, as of other Lands or Goods, is utterly illegal. 
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131. Whereas upon Suggeſtion of a Modus decimands, a 
Prohibition was granted : now a Conſultation was prayed 
as to Offerings, and granted 3 becauſe the Modus, &rc. doth 
| not go to the perſonalty. | 


132. Upon a Jury retorned, a ſtranger who was not one 
"of the Jury,- cauſed himſelf to be {worn in the name of one 
0} who was of the Jury. And he againſt whom the Verdict paſ- 
nc {cd, moved the Court for a new Trial upon that matter. But 
halls the Court would not give way to it becauſe it appeareth to 
,k them that he is \wora upon Record. But all the Court a= 
Zur greed that he might be Indicted for that Miſdemeanour : and 
e be by Reeve and Foſter Juſtices, the parties may have an Action 
{ or upon the Caſe againlt him. | : 
| of | M PR” OY 
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133-'It was taken lors Rule by the Court; That no o A. 
werden ſhould/ be after- A Verdid, without a conlent, | 


cates th 7, * 14 Trbvcr and Convartion zpainſt husband' ind wiſe Gu 

declared that they did convert ad wſumeorum. The Jury 
| found the wife not guilty. And by the Court, this caught 
I JP Pe. Plea! is wade good by; the Verdict, 


Sir Richard Greenfields s Caſe, in the Kings 
Bench. 


135+ Ti ( innuendo Captain Greenticld ) baſt -- 
mony of the King to buy new Saddles, and baſt ca 
ſened the King, and bought old Saddles for the Troopers. Tr, 
ver : It 15 not aGtionable, 8 Car. The Mayor ot_Tzvertor 
caſe 7 One ſaid of him, That the Mayer had conſened all h; 
Brethren, &e. not actionable, 9 Fac.in the Kings Bench,Tha 
the Overſeers of the Poor had couſened the poor of their Bread; 
not. actionable. 26 Eliz. inthe Kings Bench, Kerby and 
Wallers caſe, Thou art a falſe Knave, and haſt couſened my tm 
Kinſmen, not actionable. K. is a couſendng Knaves not adi 
onable. 18 Eliz. in the Kings Bench. * Serjeant Feriner hat 
conſened me and all my Kindred, is not actionable, Words ar; 
aCtionablc eithcr in reſpec of themſeives , or in relation t, 
the perſon of whom they are ſpoken ; where Liberty is infrin 
ged,the Eſtate impaired, or Credit defamed 3 there they an 
actionable. Mich. 29 H.8. Rot. 11. Villain, is_not ations 
ble. Moygan and Philips caſe. That, be is a Scot, actionable 
becauſcthe is'an Alien born. © Hill. 1 Car. is Com. Ban. Ni 

: Miles Fleerwoods caſe. Mr. Receiver hath couſened the Ki 
 a&ionabitin'reſpet* of his Office of Receiverthip. Andl 
"Fit'w& afterwards adjudged upon Error brought in the King 
! Bench, Tftheſe words had been ſpokeri of the Kings Saddle 
-' they had been'aQtibnable,for thereby he might loſe his Office: 
. - butthereis no ſuch prejudice in our caſe 3 and he is of anotha 
11 I6þfoymcnt , and is but for a time only. Bur by Heath 
\ Juttice, 
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Jaſtice,-and Bramſton Chief Juſtice, the words rc aRiona» : 


ble, for it.is not material what imployment he:hath under 
the King,if he may loſe his imployment or trutt thereby, And 
it is not material whether the imployment be for-lite.or years, 


Oe. 1 | TEE! 


| 136. A Lawyer who was of Counſel may be examived ap- 
on Oath as a Witnel(s to-the matter of Agrecment, not:to the 
validity of an aſſurance, or to matter oft Counſel. And in ex+ 
amining of a Witncts Counlel cannot quctiton the whole 
life of the Witnels, as that he is a Whoremaltcr,@c. But it he 
hath done ſuch. a notorious fac} which 15 a; jult exception 
againlt him, then they may except--againli him, -. That was 
Onbies caſe of Grays-Inu 3 and by all the Judges. it was a= 
greed as before. And by Reeve Juſtice, It a Counſellor lay to 
his Client, that tuch a Contract 1s Simony, and he ſaith, he 
will make it Simony, or not Simony :: And thereupon; the 
Counlcllor that a Simoniacal Contrad,-itis'no.offence in the 


& 


Counſellor; , j 3024252 5007 8 00 
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137s | Fm an to have Common for all his cattle 

- 1+» © Commonable,is not good, for thereby he may. put in 
as many beaſts as he will. But a Preſcription to have Common 
for his cattle commonable levant. and conchgng,.is a gaod Pres 
ſcription. And it'wis faid, chit that was Sayes caſe of the 


- County of Lizco/x adjudged in this Court. 


138. In Tompſox and Hollzng ſworths caſe, it was agreed, 
That a Cqurt of Equity cannot meddle with: a cauſe afterit 
bath received a lawtul Trial and-Judgment at: the-Common. 
Law, although that the Judgment be ſurreptitious. - ©; 
x + TS -:. ;. ' 138 The 
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. 1.139. The Statute of 31 Elis. cnacts, That if a man be pre 
fentcd, admitted, inſtituted, and inducted upon a Simoniacat 
contra&, that they ſhall be utterly void, &c. Whether the 
Church ſhall be void without deprivation, or ſentence dechs 
ratory in the Spiritual Court or not, was the Quetliion in a 
@Preare tmpedit brought by Sir Fobu Rowſe againli Ezechie] 
Wright. Rolls and Bacon Scrjeants, T hat it 1s abſolutely voig 
without ſentence declaratory, &c. Wh:re the Statute makes 
a thing void, it ſhall be void according to the words of the 
.Statute, unleſs there ſhalt be inconvenience or prejudice to 
him for whom the Statute was made. Fhe Statute of 8 H. 6. 
cap. 10. That an utlagary ſhall be void if proceſs do not 3fſue 
to the place where the party is dwelling yet it is not void 
before Errour brought. The Statutes of x Eliz. & 31 Eliz 
That all Leaſes by a Biſhop not warranted &c. ſhall be void; 
They are not void,but voidable only; which agreeth with the 

+ rcaſaen of the Rule given before, The Statute of 18 H. 6. 6, 
That if the King grant Lands by Patent not found in the Ot- 
tice, that the Patent ſhall be void 5 it is void preſently, 
M. 30 H 6. Grants 92. and Stamford 61. although they be 
matter of Record. The Statute of 31 Eliz: is expreſly that it 
ſhall be vgid,frulirate,and of none effec3 therefore by the Rule 
before: given, it tha}l be abſokutely void. M. 10 FaceStamford 
and Dr. Hutchinſons caſe. Reſolved that an Incumbent pre- 
ſcnted by S1niony cannot ſue for Tythes againſt his Pariſhio- 
ner$32 villain purchafeth an Advowlonghe Church becomes 
void, the Lord preſents by.Simony,and the Clark is admitted, 
Inſtitute, and indudted, yet it is void, and doth not gain the 
Advowſen to the Lord. Diſtitut. 120 4. If an Incumbent take 
a fecond Benehice,the firlt 35. meexly void.q Rep. Hollands Caſe. 
The difference is, where it Js of the value of $8 1. where not, 
And there is difference bztwixt- avoidance by Statute, . aud 
avoidance by the Eccleſiaſtical Law. Avoydanceis a thing of 
which the Common Law takes notice, and ſhall be tried by 
Jury if it be avoydance in fact; if an avoydance in Eaw,by the | 
Judges. If a Parſon doth not read the Articles according to 
the Statute of 13 Elixs it is 3pſ5 fado void, without ſentence, 
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6 Rep. 29.Greens cafe 30 Elie Eatons cale. Inſtit. 120. a. cx» 
preſs in the point. And the difference is, that betore the Sta 
cute of 31 Eliz. it was only voidable by deprivation 3 but 
now by the Statute it is abſolutely void. Mich.9 Fac. Cobbert 
and FHhtchins caſe. Mich. 42 Eliz. Baker and Rogers calc. 
2 Fac. Goodwins caſe, in Com* Banc. inail which calcs it was 
not reſolved, but paſſed tacitcly, and without denial, That 
a Preſentation by Simony was void, without declaratory Sen- 
tence. It was objedted, that it is clear by the Ecclefiaftical 
Law, it is not void without a Sentence declaratory. It is an- 
ſwered, Of things of which our Law and the Eccleſiaſtical 
Law take conuſance, we are only to relie upon our Law,and 
not upon the Ecclctiaſtical Law : eſpecially when the Eccle- 
Gaftical is repugnant or contrary to our Law, as in this Cafe 
it is. The Judges of the Common Law ſhall judge the Church 
void, or not void. Fitz. Annuity 45. 12 & 13 Fac. inthe 2 
Kings Bench, Hitchin and Govers caſe, in an Ejeftione firme-- 4 
In this caſc it was reſolved, That it F. $. marry two wives, 
the Judges of the Common Law may take conuſance of 1t : 
yet marriage is meerly an Ecclefiaftical thing.It was objected, 
That the hifi branch of the Statute. of 31 Eliz. that it ſhall 
be void, &c. Secondly, that it ſhall be void as if he were na- ; 
turally dead, &c. So that the adding of theſe words (as it he 
were naturally dead) in the later clauſe, prove that it was 
the meaning of this Statute, that it ſhould not be void in 
the firſt caſe , without Sentence declaratory. It is anſwer- 
ed, Thcre is a diftcrence in words, not in ſubltance, or the 
iotent ,& qui heret ix litera,&c. Fermin and Taylor Serjeants, 
That it is not void before Sentence, &c. Firit, Admiſſion, In- 
ſtitution, and Induction, arc Judicial acts, and done by the 
Biſhop ; and therefore ſhall not be void before an a& done 
to make them void, which is Sentence declaratory, or d-pri- 
vation. Secondly, the Statute of 31 Eliz. faith, it (hull be 
void, not that'it is, &c. Thirdly, the Ecclefialtical L.w is, 
That no Preſentation, &c. tha!l b:. void before Senten ::, &c. 
Fourthly, che Eccletiaitical Law is Judge of it, &c. Plenary 
ſhall be tried by the Biſhop, not by Jury. 6-Rep. 49+ a» m 
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-- ſal ſhall not be cried by Jory, but Death ſhall. 5 Rep. m—_ 


_— 


9 H. 7. Profeflion ſhall be tried by the Spiritual -Court,) 
4 Rep.71.b 4-vid.4-Rep.29.4, the credit which our Law gives 
to the Eccletiatiical Law: It is there put, That one was diver= 
ced without his knowledge, which was (aid to bea ſtrange: 


caſe.Fitthly the Preſentec by Simony doth remain Incumbent: 


de fats, a'thnugh not de jure 5 and char by the words of the 


Statute which makes the Church void, as to the King only, 


not as to the Incumbent, without declaratory Sentence ; and 
the Church'is no more capable to have two Incumbents,than 
a woman to have two husbands. - There is a difference where 
the Incumbent preſented by Simony is alive, the ſame is not 
void i# fadto,without ſentence declaratory ; but it he be dead, 
there itis. And this diff-rence tiands upon tae two claules in 
the Starute of 31 Eliz. And the Statute of 17 Car. of EleGi- 
on of Burg.flts, takes notice of Avoidance de faGto & de jure, 


_ Trinit. 16 Car« in Com. Bane. Opelbics calc. One-was Pretents 


cd within the age ot twenty three years, it did not give 
Lapſe without notice :'for it was avoidance in Law, not in 
Fact.vid. Stat, 9. Eliz. tor Excommunicating a firiker in the 
Churchyard ec. This Statute of 31 Eliz.difters from the Sta- 
tute of 1 Eliz. for not reading ot the Articles. Thoſe Statutes 


ſay, that it ſhall be void ipſo fa@o,but not ſo in our Caſe. And: 


the Caſcs cited for Authority in the point, are betwixt party: 
and party, and not in caſe ofa third perſon, as our cale 1s. 
13 Eliz. Dyer A meer Lay-man is preſented, it is'not ;pſg 
fatio void, without Sentence. So it is of one within the age 
of nine ycars 3 for he cannot govern others. Trinit. 4'Fac. 
in the Common Pleas, Cooke and Stranges caſe. The King 
Preſents, and before Inſtitution Preſents another, it 1s good; 
but in the interim, the Ring ought to repeal his firſt preſent» 
ment, and that is;a revocation. vid. Dyer 292. a. Where it is a 
Quere, Whether he need not to alledge that a Repeal was 
brovght and ſhewed, &c. The King grants, and afterwards 
makes a ſecond Grant of the ſame thing. There are many 
Examplcs in Brooke and Fitzherbert, that it is not good with- 
out a Repeal. But this Caſe, viz, of 6 H. $, 9+ extends only 

to 


\ 


SAS" 3 OY 


"WH 
- pM 
Y; 
TA th 
=p 


—_ 


"> 


g el ed; -- "2 WAN res.» nt, ava. 


wn ag 19 WILOIELY 

» —_ £5 a 
_ I wy” «EIS Anh» 
n h co 
On inn Laſeb. Term, 17* 


ww in 


*0 e_ OY © wy »S 


FELT, PORE | — 
SAERDES, 0h 
to &.nd,and not to an Advowſon&e. But it was reſolved by 
all the Judges, That the Church was void by the Starute of 
31 E!iz. toall purpoſes, and to all perſons, as to the Pur.thi- 
Qners, as to a ſtranger, who brings Treſpaſs, or Ejefivne firme 
as to the King, as to him who Preſents 3 and that withour 
deprivation, or Sentence declaratory in the Ecclciiattics] 2 
Court : And accordingly Judgment was given. 


Hichcocke againft Hichcocke. 


: 1:4O- He Caſe was this ; The Vicar did contract with a 
Parithioner to pay (o much tor encreale of Tuhes, 
and diedzand his Succeſſor tucd in the Eccictialiical court tor 
:them.And a Prohibition was prayed, and granted by all the 
. Juſtices. .And here-it was ſaid, That a real Contract made by 
- the. Parſon,and contirmed by the Ordinary, could not be al- 
tcred in the Spiritual Court.And by Scerjeant Mallet; a real a&- 
cord though it be between Spiritual Perſons, and of Sp:riual 
things: yer it-is only queſtionable at- the Common Law. 20 E. 
3+. Annuity 32. 38 E. 3-6.8 & 19. And by Scrjeant Clarke, 
Real compotition by a Parſon, who claims not any cncreale 
of the endowmcnt to the Parſonage, ſhall not binde his Suc- 
ceſlor. The words of the Contract here were, inter je conues 
werunt - and that is no real Compoſition, although chat the 
Biſhop call it ſo,realx Compoſitio,and his calling ot ic io doh 
not alterThe nacure of it, but it remains a Perſonal agrec- 
- .mentz and ſo ſhall not bind the Succcfior,although it be con- 
« firmed by the Biſhop. A Parton cannot do any thing to the 
- damage of his Succeſior. The Vicar took Oath, That they 
were not tor encreaſe of Tithes : the Ordinary being a tran» 
-*gerto the Compoltition,is not made a party by his Contirma- 
. *r1O1,nor 15. the- Compolition altered by it. . Littleton Sed. 3 35: 
\/Fke: Lord confirms the Land to the Tenant, the ſame doth 
fot alter the Tenure, nor prejudice the Lord. The power of 
' the Biſhop, agenda; & minuendi the Portion of the Vicar, is 
by the Common Law, tor general Cure of Souls. The FPar- 
-'fon and Vicar-have privity betwixt them, 40 E. 3. 28.31 H. 
| | 6. 14+ 
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141. A Prohibition was prayed to the Court of Requeſts, 
and the Caſe was thus : A Feme ſole poſiefſed of a Term con» 
veyed the ſeme over in Truſt for her, and Covenanted with 
F- S. whom ſhe did intend to marry, that he ſhould not 
meddle with 1t, and for that purpoſe tcok a Bond of him, 
They intermarricd : he may intermeddle with it, but he ſhall 
rot have it 3 and by Equity ke cannot efligne it, by reaſon of 
the Covenant before marriage. A Feme tole conveys a Term 
in Truſt,and then marricthy the husband afſigncs it,the Truſt, 
not the Efate ſhall paſs, by Reeve and Fofter. But by all the 
Judges a Prohibition ſhall nor be, for it is matter only for 
Equity : But if they dire& Demiſit, or 01 demiſit, Aſſignavit, 
or #0x, &c. then they exceed their Juriſdiction, and a Prohi- 
bition licth., | 

_—_ | 142. A woman brought a Writ of Dower, and recovered, 
: L and upon a ſuggeition made upon the Roll that the husband 
= Wh died (ciſed, a Writ ofenquiry of Damages iſſued forth. And 
26 before the Retorn thereof,a Writ of Error was brought;and it 
3 was by Steward againſt Stewardzand two things were moved: 
| 1« Whether Error would lie before the Retorn of the Writ 
of Enquiry, or not. 2-Whether the Writ of Error he a Super 
ſedeas to the Writ of Enquiry. And by Taylor and Kolt 
Serjeants,That Error doth not lie betore Judgment upon the 
Writ of Enquiry, And this caſe they compared to _— 
caſe 11 Rep. 38. . But by Serjeant Bacon it is well brought. 

* Dower is by the Common Law, and damages are given by 
the Statute of Merton, and that is the main Judgment. 5 Rep. 
58, 59. And the very caſe 15 put in Medcalfes cale, 11 Rep, 
and diſtinguiſhed from other caſes. And it was argued by 
another Scrjeant, That the Error was well brought, becaule 
that in Dower the Judgment doth determine the Original: 
and therefore at the Common Law Error will well lic. And 
| the 
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doth not alter the Judgment, or the nature'of the Action. 
Te differs from the caſe of Judgment in an Ejed&ioze firme, 
and Accompt 3' for after ſuch Judgments Nonſuit may be:; 
but not fo in the caſe of Dower,in which Judgment 15,qz9d re- 
cuperet, &*c. A Precipe is brought againit two , one pleads 
to iſſue, the other an inſuſh-ient Plea, upon which Judgment 
is given, No Error lieth before Judgment be given tor the 
other : for the whole matter is not determined. But in ſeve- 
ral Precipes againſt two, it is otherwiſe. 34 FH. 6. 18 Fits. 
Scire faci. 11 Rep. 39. a. b. In caſe ot Ejefioae firme it 
isa Quere if Error may be brought, &c. And Bankes Chief 
Fultice ſaid, That it hai bcen adjudged both ways ; but that 
difters from our caſe, for in that damages arc given by the 
Common Law. Judgment is, in a Duare impedit Error may 
be brought betore, &c. which is like to our caſe, for damages 
in both caſes are given by Statute, And where it was object- 
ed, That thereby damages ſhould be loſt; He an{wered, No, 
For the Kings Bench may award a Writ of Enquiry of Dama. 
ges. And the 11 Rep. is expreſs Authority. 2. The Error js 
no Superſedeas, &c. 11 Fac. in Tincke and Brownes caſe, it 


was ruled and reſolved, That a Writ of Error brought, was . 


not a Syperſedeas to the Writ of Enquiry of damages. But it 
was reſolved by all the Judges, that the Error was well 
brought, for the reaſons before given : and that Error is a $y« 
perſedeas tO the Wric of Enquiry. And it was enircd for a 
Rule, That in all Writs of Enquiry of damag-s, notice ought 
to be given alwel in Real asPertonal Actions, 


143- If a Priſoner will remove himſelf by a Hzbeas Corpus, 
he ſhall pay the Coſts of the Removal : but it the Plaintiff 
will remove the Priſoner, he ſhall pay reaſonable charges. 


144+ Dickenſon Libclled againſt Barnaby in the Spiritual 
Court for theſe words : D. is a Beajtly Quearn z Drunken 
N - 


Sxean, 


F 


the damages are given by” the Statute of Mertcn, but that 
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ey 


Dwean, Copper-noſe Duran, and ſhe was one cauſe wherefore 
Barnaby Ts wnds, 
and that' ſhe keeps company with Whores. And a Prohibition 
wer” wala and granted, becauſe that the words are not aQti- 
onable. 


145. Hill. 16 Care. in this Court. A. a poor man fold his 


t bis wife, and hath miſpended five bundred pounds, 


——_ 
* . 


eſtate for twenty pound yearly, to be paid during his life: ' 


for the (ſecurity of which, the Vendee was bound to A. and 
another in a thouſand peunds z the other releaſeth the Bond, 
the mony not being paid. 4. is compelled to have Relief of 
the Pariſh for his maintenance. The Churchwardens and 4. 
or <a a Bill in the Court of Requeſts, and there had re- 
medy.. 


146+ 4-and B. his wife Preſent to a Church,to which they 
have no Right. Queſtion , Whether that doth grant any 
thing to the wife or no ? Refolved, No. For the wite' is at the 
will of her husband, and Preſentation is but Commendation, 
or the Ad of the husband, ec. And it is not like unto an 
Entry in Land by them. Mich. 16 Gar. betwixt Neſſoz and 
Hampton. Otherwiſe it is when the wife hath Right. 


Sir John Pits Caſe. 


147» JT the caſe of Sir Foha Pits Philizor of Loxdon, it 

| was moved, that his Executors might have the pis 
fits of the Writs which are to be ſubſcribed with his nam, 
foraſmuch as all Proceſs of the fame ſuit ought to have thi 
ſame name ſubſcribed to them : for the attendance of then 
being neceflary, they ought to have-the profits according to 
it. Tooleys cale, Hobarts Reports. The reaſon which was gi 
ven to the contrary was, becauſe there was another Officer, 
who 1s toan{wer any damages, by reaſon whereof he is to 


have.the benefit. 


148. Judges are the-only Expoſitors of Acts of Parlis- 
ments, 
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ments, although they concern Spiritual things, Searles calc, 
Hobarts Rep. 437+ 4 E-4+-37,38* 


- +49. If horſes be traced together,- they are. but one di- 
ſirels ; And note, Fetters upon a horſe leg, may be difttein- 


| ed with the horſe. 


_—_— —_ 
—_—_—— % —_—— 


Hillary 16* Car, in the Kings Bench. 


150. Merchant goeth beyond Sea, and marrieth an 
Pos It was reſolved, that the Iſſue is a Deni- 


zenzfor the husband being the Kings ſabjeQ,the 
wife is not reſpeRted,becauſe ſhe is at the will of her,husbang, ' 
and alſo becauſe they are but one perſon in Law. Bgcor and: : 


| Bacons Cale. 


151. If a Town hath a Chappel, and bury at the Mother- 
church, 'and therefore have time out of mind repaired: part _ 
of the Wall of the Church, it is good to excuſe them of re- 
pairing the Church, Inhabitants of ſuch a place preſcribe to 
repair a Chappel of Eaſe ; and in regard thereof , that they 
have time out of mind been free from all Reparations of the 
Mother-church, it is good. But if ſuch a Chappel hath been 
built within time of memoxy, then they ought/to-have proof 
of ſome agreement,by virtye.of - which they are diſcharged of: : 
Reparations of the Mother-church. Paſch. 17 Cay. in tlic: 
Kings Bench. The Inhabitants within the Pariſh of H. ha- 
ving a Chappel of Eaſe, and cuſtom that thoſe. within ſuch a 
Precin& ought to find' a Rope fot the third” Bell, and to re- 
pair part of the Mother-church : in conſideration of which, 
they have been freed. from payment of any.Tithes.to the 

 # Mother 
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Mother-church. Whether -it be a good Cuſtome, or not, 
Dnere, for it was Adjorn. | 11 


— 


—— ART 
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Hillary 16* Car in the Common Pleas. 


Here the Eccleſiaſtical Court hath conuſance 
| YN /.. of the cauſe, there proceedings, although 

- »+V -V . they be Erroneous, are not examinable in 
this Court. 4nd it was given for a Rule, That it is no caule 
to grant.a Prohibition, 


153+ The Sheriff in the Retorn'of a Reſcous; ſaid, that 
he was in Cuftodia Ballivi Ttinerantis. And that a Refcons wai 
made to'his Baily Jtizerant 3 and it was not good : other 
wiſe, if he had been Bailiff of a Liberty, for the Law taketh 
notice of him. And therefore the Court did award that the 
Reſcouſers ſhould be difmiſſed, and that the Sheriff ſhould 
bring in the man by a certain day at his peril. Otherwiſe itis 
inthe Kings Bench, * ME ds 


154- One (cannot be Attorney within age, becauſe he 
cannot be \worn. 63-5 
- 155: Commiſſioners /have' a Warrant , and they execute 
It with another who is-a firanger to the Warrant 3 It is good, 
and the other perſon is but ſarpluſsge. | 


156. A Prohibition after Sentence ſhall not be grantcd 
but in ſome eſpecial caſe. | 


& | Os | 
157+. It was Ordered by the Loxds Houſe of —_ 
| | That 
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That only Menial ſervants, or one who attended upon the 
perſon of a Knight or Burgels of the Parliament , ſhould bz 
tree from Arrclt. | | 


- 


1538. Adminifiration is granted to the wife, the husband 
having many children. Whether it be in the power of the Or- 
dinary to make diſtribution, or not. Firſt, it there be an Exc- 
cutor, then not. Secondly, After diftribution there may be a 
Debt which was not known at the time, and then the Admi- 
niſtrator ſhould pay it of his own goods. And therefore there 
can be no diftribution, On the other fide, it was ſaid, lt the 
Ordinary ſhall not diftribute, then it a man dieth Intcſtate, 
and hath goods of the value of an hundred pounds, and Ad- 
miniGration be committed to the wije, ſhe ſhould have all, 
and the children nothing 3 which would be hard. 


159. A thing which may be tried by a Jury at the Com- 
mon Law, is not triable in Chancery : for in the firſt Caſe, 
if they give not their Verdict according to their Evidence,an 
Attaint lieth ; but in the other there is no remedy. 


160. Aﬀer a Writ of Error granted, a Warrant of Attur- 
ney cannot be filed, if the party be alive who made. the 
Warrant: but otherwiſe if he be dead. 


161. A Declaration cannot be amended in matter of Sub- 
ſtance, without a new Original : otherwiſe of Amendmeats 
of matter of Form. 


162. The Statute of 5 & 6 E. 6. cap. 1. and 1 Eliz.c Po 2. 
prohibite any man to be abſent from Church, having n» |aw- 
ful or reaſonable cauſe. A man was ſucd in the Eccleti tical 
Court for being abſent from Church 3 and he pleaded 'cme- 

: ; taing 
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thing by way of excuſe. Hyde Serjeant prayed a Prohibition, 
becauſe they ought not to hold Plea, of the excuſe : but the 
Court did agree that they might hold Plea of the excuſe, o- 
therwiſe upon a falſe ſuggeſtion you would defeat the Eccleſis 
aſtical Court of all Conuſans in ſuch caſes. © And therefore 
they were all againſt the Prohibition, and by the Court they 
ought to fflead their excuſe there 3 and if they will not admit 
of it, then a Prohibition ſhall be granted. And note,that it 
' wasſaid by Bankes Chief Juſtice, that betore the Statute of 
1 Eliz. the Eccleſiaſtical Court might puniſh any perton for 
not coming to Church, pro reformatione morum & ſalute ani- 
me. 


163. Where there are ſeveral Medws alledged, there ſeve- 
ra] Prohibitions ſhall be granted 3 but where divers are ſued 
joyntly, and they alledge one Modus only, there they ſhall 
have but one Prohibition, by Reeve and Foſter Juſtices, the 0- 
thers being abſent. 


— 


Paſch. 15* Car'in the Kings Bench. 
Edwards and Rogers Caſe. 


164- He Caſe was thus ; Tenant for life,the Revcrſion 
to an Ideotz an Unkle heir apparent of the Ideot 


levied a Fine and died, Tcnant for life died, the 
" Tdeot dicd : the only Queſtion was, Whether the Iflue of 
the Unkle who levied the Fine ſhould be barred or not-; 
Fones : that it ſhould 3 his chict reaſon was , becauſe the 
Son muſt make his conveyance by the Father, and as to him 
he is barred. As ina Writ of Right, he ought of neceſſity 
to name his Father, and that by way of Title, ſo here. But 
Crookg and Barcklcy contrary 3 and their reaſon was, becauſe 
that here the Iflue of the Unkle doth not claim inthe right 


line, but in the collateral.Sccondly,becauſe the naming of the 
the 
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father here is not by way of Title, but by way of pedigree 
only. Note, that Serjeant Rolls in the Argument of the Ser- 
jeants caſe (which was the very point).ſaid, that this caſe was 
adjudged, according to the Opinions of Crooke and Barckley, 
iz. that the fine ſhould not bar the Iſſue. The Serjeants Caſe 


aforeſaid was Trim. 17 Car. 


165. Payne the clder and Payne the younger were bound 
joyntly and ſeveraily in an Obligation to Dennis, who after- 
wards brought Debt upon the Bond againſt both. And after 
appearance, Dennis entred into a Retraxit againſt Payne the 
younger 3 and whether this were a ditcharge of the elder al- 
fo, was the Queſtion. And this Term it was argued by May- 
xard for the Defendant, that it was a diſcharge of Payne the 
elder alſo, for it doth amount to a Releaſe 3 and it is clear,that 
a releaſe to one, ſhall diſcharge both. Rol/s contrary, that it 
goeth only by way of Eſtoppel, and notas a releaſe, and 
* therefore ſhall not bar. Barckiey Juſtice : that it amounts to 
a Relcaſe, and therefore -ſhall diſcharge both. 7 E. 4+ Hick: 
mots Cale in the 7 Rep. the Plaintiff ſhall not have judgment 
where he hath no cauſe of Action. And here by his Retraxit 
he hath confecſſcd, that he hath no cauſe of Adtion,and there- 
fore he ſhall not have judgment. Further, a Retraxit is not 
an Eſtoppel, but a Bar of the Action 3 beſides, herehe hath: 
altered the Decd,and it is not joynt, as it was b-fore, like as 
where he intexlines it or the like,th:re the Decd is altered by 
his own at, and ther:tore the other ſhall take advantage of 
it. Crook Jultice contrary 3 for it is not a Releaſe, but quaſi. 
a Releaſe; and if the Obligee ſucth one,and-covenanteth with 
him that he will not further (ue him, the ſame is in the na- 
ture-of a Releaſe, and yetthe-other (hall-not take advantage 
of it, Soin this caſe, 21 H. 6. there 01ght to be an actual 
Releale, cf which the other thall take advantage; and there- 
fore mn this Caſe, becaulc it is-but ja the nature of an Eſtop- 
Rel, the other (hall not take advantage of its. 


Sprigge 
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Sprigge againſt Rawlenſon, 


166.JN a Wiit of Error to reverſe a Judgment given in the 

Common Pleas in an Ejedtione firme, the Calc was : R, 
brought an Eje@ioxe firme agamti $.and declared of an EjcQ- 
ment de uny meſuagio & no repoſitorio. And the Jury fouud 
ior the Pjaintiit,and affcfl:d damages entire : upon which a 
Writ of Error was brought hore, aud the Error which was 
largely debated was, that Rep:ſit rium, which was here put 
tor a Ware-houle, is a word uncertam,and oi divers fignit- 
cations, as appeareth by che Dictionary. And therefore an F- 
Jefione firme ae uno repoſitorio i5 not good, and by conſequence 
the damages which are joynt!ly aficfled are ill aſl: fled. And 
in an Ejcdione firme (cilin ſhell be given by the Sheriff, upon 
a Recovery, as in a Precipe quod reddat, and theretore the 
Ejectment ought to be of a thing certain, of which the Sheriff 
may know how to deliver ſeifin, otherwiſe it is not. good. 
Barckley and Crook, Juſtices were, that the Judgment ſhould 
be athrmed, and that it was certain enough 3 but Foxes and 
Bramſton Chief Juſtice contrary, that it was utterly ancer- 
cain. For that is Repoſitorium in which a man repoleth any 
thing : and an EjedGione firme de uno texemento is not good, be 
caule there are ſeveral tenements. So here, beczuſe there ate 
ſeveral Repoſitories, and the Sheriff cannot tradere poſſeſſin: 
nem : and afterwards Barckley releaſed his Opinion, and judg: 
ment was given, that the Judgment given in the Common 
Pleas ſhould be reverſed. 


_ 


Trimit. 179 Car i the (ommon 
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167- \ Man having a Legacic deviſed unto him outod 


a Leaſe for years, which [ndenture oi Leaſc ws 
in the hands ofa ſtranger, The Legatee (ucd the 
Executors in the Spiritual Court to aſſent to the 
Legacic 
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Legacie. And Evars Serjcant prayed a Prohibition, becauſe 
they ordet that the Leaſe ſhould be brought into Court,which- 
they oughtmnot to have done, being in the hands ofa ſtrapger. 
But the Prohibition was denied by the whole Court,-for they 
may make an <xecutor aſſent to a Legacie out ofa Leaſe, and 
therctore may order that although that the Leaſe be in the 
hand of a third perſqn, that it ſhall be brought in toexe- 
cute it. For the Order, although it be general, birds only the 
Defendant 3 and it was agreed by the Court, that aſlets or not 
aſecs 15 triable by them. — Þ | | 


Juxon againſt Andrewes, and others. 


168, JN an EjeGioxe firme, the Detendants pleaded not guil- 
| | fag the Jury found them not guilty tor part,and guil- 
ty in 2a1to unins meſſuagii in occupatione, Oc. quantum (tat ſu- 
per ripam3 and whether this Verdi were ſuthciently certain, 
ſo as the Court might give judgnent upon it, and execution 
thereupon might be had, was the queſtion. And by Whitfield 
Scrjcant the Verdict is certain enough: it hath been adjudged 
that where the Jury tind the defendant guilty of one Acre,par- 
ce] of a Mannorghat it was good:fo of the moiety of a Man- 
nor which is as uncertainas in this caſe. And it is as certain as 
if they had ſaid, So many feet in length, and ſo many in 
breadth: for if the certainiy appeareth. upon the view of the 
Sheriff, who is to deliver the pollcſſion ,it ſufficeth : and Clark 
Serjeant who was cf the fame ide (aid, that it. is a Rulein 
Law, nod certum eſt quod certum reddi poteft, and this may be 
reduced to certainty upon the view of the Sheriff, and there- 
fore it is certain enough. Belides, it is the finding of the Jury 
who are lay gents.M.8. Fac.in the Kings Bench,an EjeGione fir- 
me was brought for the Gate-houſe ot Weſtmixfter.and the Ju- 


ry found the Defendant guilty, for ſo. much as is between ſuch. 


a room and ſuch a room, and adjudged good, and here'it 1s as 
uncertain as in our caſe. Mich. 19 Facobi. Smalls cale in 
Hobarts Rep. The Jury in an Ejeftione firme found the Nefen- 
daut guilty of a third part,and good. Mallet Serjeant,that the 

O Verdict 
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' Verdi is uncertain, and therefore not good. And it is not. 
ſufficient -that the certainty appear to the Jury, for it behog.. 
veth that certa res dedwcatur in judicium. Injlitut. 227-4.3 Ez, 
23- b. 18 E.3.49. 40 E. 3. 5Rep Pleytors caſe, Secondly, here 
13 no certainty for the Sheriff co give execution, for ſo much 
in length or in breadth,that is,qued fur ſuper ripam, doth not 
appear.And thirdly,chereupon great inconvenience will ariſe, 
thatne-attairit will lie upon ſuch uncertain Verdict, (ſo as the 
defendant fhall be without remedy: and the whole Court(exs 
cept Juftice-Crawley ) Banks, Reeve, and Foſter, did relolve 
that the Verdict was in(ufficient tor the incertarinty; and all + 
greed, That thcrc is-great difference betwixt Trelpaſs and E- 
3-Sione firme, tor ſuch Verdi& in Treipals: may be good, tor 
there damages are only tobe recovered, but m an Ejedione 
firme the thing it ſelf. And their reaſon in this Caſe was, 
That although the certainty may appear to the Jury, yet that 
3s not enough, for they ought to give jud gment,@ oportet quod 
certa res deducatur in judicium. And they agreed, that it they 
had found him guilty ofa Room, it had been. good, and 
the Cafes on the Acre of Land,and of the third part of a Man- 
nor is good, for thoſe are ſuthciently certain, tor of them the 
Law takes notice. The Opinion of Crawley, wherefore the ver- 
did ſhould be good, was, becauſe the demand here was cer- 
tain,although the Jury found it in 24nto, &c. And where there 
may be cerrain delcription for the Jury it is good enough,and 
the rather becautc the Verdi is the hnding of lay gents: and 
he comparcd it to the caſe of the Gate-houſe' aforeſaid : but 
he agreed, that if the Writ of EjeGione firme had bcen brought 
d&& tauta unius meſſnagis. &ec.quod ftad ſuper ripam,cthat it would 
not have been. good, but the Verdict 15 good for the reaſon a+ 
foreſaid. But Jutiice Reeve faid, that that which is naught in” 
the demand, is naught in the Verdict, and therefore naught 
in the judgment, and therefore the Court would not give 
judgment, and therefore a-Venire facius de novo was prayed, 
and granted by the Court. | 


16g- Gouch libelled againſt Toll ex officio inthe Eccleſialt» 
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c cal Court for Incontinencie without a Citation or preſent- 
5 tment,and for that the Defendant was excommunicated 3 and 
BW Gotbold prayed a Prohibition, which was denicd by Crawley 
e and Reeve Juſiices(the others being abſent)and it was ſaid by 
a Reeve, That where they-proceed 6x officio a Citation is not 
x needful, but. put caſe it were, yet they laid, that no Probibiti- 
'y on is to be granted as this caſe is, becauſe, that where the Ec+ 
h cleſiaſtical Court hath Juriſdiction, although they proceed er- 
- W roncouſly, yet no Prohibition lieth, but the remedy is by way 
e of Appeal, afid there he ſhall recover good coſts : and it was 
< ſaid by Grawley, That if the party. be retorned cited, and he 
of is not cited, That an Actjion.upbn the cafe lieths «i . 


cr Rn 


4 
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r70. A woman libelled in the Arches againſt angther for 
calling of her Fade, and a Prohubition was prayed ang grant- 
ed, becauſe the words were not defamatory, AE he ap» 
pertainunto them. And Reeve ſaid, that for Whore or Bawd 
po Frohibition would lie, but they doubted of Quean. | 


171+ Bacon Serjeant prayed 2 Prohibition ,to.the Court of 
Requeſts upon this fuggeſtion, That one Executor ſued ano- 
ther to accompethere, and an Executgr at the Common Law 
before the Statzte' of Weſt. 2. cap. 11. could not have an ac- 
compt for caule of privity, and now by that Statute they may 
have an accompt,but the ſame ought to be by Writ,and there» 
fore no accompr licth in the Court of Requcſts.Secongly,they $ 
have given damages where to Hmages ought tobe given in 1 
an Accompt. And laftly, . they have lequetired other [Lands, «2 
which is againft che Law 3 and for theſe reaſons he prayed a | 7 
Prohibition. #þitfield Serjeant contrary. 
1. It is clear that an gccompt by Bill licth for an Attorney 
in this Court,and ſo in the Kings Bench and Exchequer ; and 
as to dainages itis clear that in an accompt a man ſhall reco- 
| v-r damag:s upon che ſecond judgment, but as to the ſeque- 
1 fixacion he could not ſay any thing, but turther he ſaid, That 
al O 2 it SD 
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"it was not an accompt but only a, Bill of om. againt il 
Truſtces, who: went about to defeat an Infant, and.upon the 
reading of the. Bill in Court it appeared: chat the ſuit way 
meezly ;for the breach of a truſt, and for a cantederacie and 
combination, which is meerly equitable. Wherefore a Prohi. 
bition was: denied becauſe it-was no accompt, but as to the 
Decree for ſequeliring-other Lands,the Prohibition was gran- 
red. | 


_m_— 


Trin. 17” Car'in the Kings Bench. 


4 Aſumpſit againſt Farmer,becaule that where the 

| Plaintiff had ſold to the Defendant ſo -mud 
wood, the Defendant in-conſideration thereof did aſſume au 
promiſe to pay ſo much money to the Plaintiff, and to cam 


172» þ 7 brought. an Action upon the Caſe upon a 


away the wood before ſuch a day the Defendant pleaded thi 
he paid the money at the day aforeſaid, but as to the carry; 
ing of it away before the day, he pleaded non aſſumpfity. ail 
che Jury fonnd' that he did not pay the money at the day, bi 
as to the other they found. that he did aſſume and promiſe ; 
aforeſaid; and it 'was moved in Arreft.of judgment, that tl 
finding of the Jury was naught, for being but one Aſſunyh 
and the ſame b:ing an-intire thing,it could not be apportios 
ed,and therefore they ought to fiad the intixe Aſſumpſit for th 
Plaintiff, or all againſt him. And the Court agreed all thu, 
and-awarded, that there ſhould be a Repleader 3 and t& 
©hicf Juſtice Bramſton ſaid, That for the reaſon given. befur 
the Defendants plea was not good, and therefore the Plain 
tiff might have demurred upon it, which he hath not don 
and therefore they agreed, that the Verdict was naught i 
the reaſon aforeſaid... | | 
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173: Williams was indicted at Briftow, upon the Seatute 


' of 1 Fac. cap. 11+ for having two wives,and upon not Grilty, 


pleaded,” the Jury forme a fpecial Verdict, which was"thus : 
That the ſaid /illiamt marricd one wiie, and was afterwards 
divorced from her cauſz adulterii, and after wards married:the 
other, and if that were within the Proviſo-of that Statute 
which provides for thoſe who are divorced, was the Queition. 
And it was reſoived without argumeat by Bramfton Chict 
Jaſtice, and Heath Juſtice ( the other being abſent) That it is 
within the Proviſo, for the Statute ſpeaks generally of Di- 
vorc:, and it 5a p:nal Law: and H-ath laid, That by the 
Law of Holy Church the parties divorced cauſa adulteriz 
might marry, but pars rea not without licence, and he cited 
che caſe of Anne Porter of late in the Kings Bench, who was 
divorced cauſa ſeotieand afterwards married one Rootes,and 
upon an Indictmcnt upon this Sratute it was doubted and de- 
bated whether it were within the Proviſo of this Statute or 
not ? but reſolved it was not, becauſe only a Divorce & coba- 
b;tatione, and a temporal ſeparation until the anger paſt,. but 
the divorce here is 2 vinculo matrimoni.. 


174+ One was chofen to be Clerk of a Pariſh-Church, and 
was put in and continued Clerk three or four years, but was 
never {worn 3 and now a new Parſon put him out,and {wore 
another in his place. Keeling.and Rolls Serjeant prayed a Writ 
of Reſtitution, and compar:d the ſame to the Caſe of dif- 
franchiſement ,where Retticution lieth. But. Bramſton and Heath 
Juftices' the other abſent) would .not grant it. And the Chief 
Juſtice ſaid, that th: DoRor, had .not power to. outt him.z 
tor he ſaid that 1t is a tempora] .Otlice, with which the Parſon 
had not to do: and further, they conceived that the Clerk 
hath remedy at Law, wixrefore they would not award a 
Writ of Reſtitution, b:t they (aid, that it the Clerk was ne- 
yer ſworn they would award a Mzxat to wear him, .to 
which the Counſel afſcntcd.. 
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175 Hite exhibited a Bill in the Court of Re 

queſt againſt Grabbe for Moncy due up- 

ON account z upon which Mallet moved 
for a Prohibition, becauſe it's no other than in the nature 
of a debt upon account, of which a Court of Equity hath 
no Juriſdiction, for by fuch means the -King ſhould loſe 
his Fine , the Defendant ſhould be put to another Anſwer 
upon his Oath, and which is above all, they would refer the 
merits of the Cauſe to others, and according to their Certi- 
ticates make a Decree, ſo that by this mcans they would cre- 
ate Courts of Equity without number.Scrjeant Clark contra» 
ry againſt the Prohibition,for he ſaid the Defcndant had exhi- 
biced a Croſs Bill,and ſo had affirmed the Juriſdiion,and he 
ought to have demurred to the Juriſdiction z and he ſaid that 
whcre parties afſent to a Decree, there the Kings Bench will 
not grant a Prohibition. For he ſaid, that by the ſame reaſon 
that a man may chuſe Arbitrators, he may ele& his Judges 
and turther, he (aid that the ſuif was fer moneys due for di- 
vers things delivered by the Plaintiff being a Chandler in a 
Country-town, which he ought to prove to be delivered, and 
he bad no proof : but Crawley and Reeve Juſtices, the others 
bcivg abſent, granted a Prohibition, becaule it is no other but 


an Action ot debt pon account 3 and Crawley faid,that the 


particulars are out of doors by the account, & in debt brought, 
ic 1S {ufficient to ſay, that the Defendant was indebted to him 
tor divers Conimoditics. And they accounted,and upon the ac- 
count the dciendant was tound to be in debt co him ſuch a ſum, 
&c. Aud note, it was ſaid in the Bill that the Plaintiff had no 
Witncfles to prove the delivery of the things aforcſaid, and 
notwithlianding they granted a Prohibition.tor they ſaid,there 
is 80 7cmmedy in the Court of Requetts it you have no prook. 
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But is was (aid that the Defendant in the Court of Requeſts 
had confeſled the delivery of the things in his anſwer there. 
For which cauſc the . Judges ſaid , that this confeſſion there 
might be given inc vidence againſt him at Law. 


176. Three covenanted joyntly and ſeverally with two 
ſeverally, and afterwards one of the Covenanters marricd 
with one of the Covenantees: by Serjeant Mallee the Covenant 
is gone3beſides,a man cannot covenant with two feverally,as a 
man cannot bind himſelf to two ſeverally. Further,they joyn* 
ed in in Action where the covenant 1s ſeveral, that which 
they ſhould not do. Crawley and Reeve Jultices did conceive 
thac a man might covenant with two (everally, becaule that 
it diffcrs trom the caſe of a Bond, for a covenant ſounds only 
in damages, but they conce ived clearly that they ought not to 
joyn in action, and it was adjourned. 


177- It was ſaid in a Caſc at the Bar by Sergeant Godbold 
that it was a Rule in the Kings Bench, That although an 
Atturney be dead, yet the Warrant of Atturncy might be t- 
ttd, which was not denied by the Court here. 


Lawſon and Cookes Caſe. 


76] N a ſecond deliverance,which was entred Hill. x6 Car. 
Rot.1530:the Caſe was thus: A man had aRent-charge 
in Fee, and for Arrerages thereot, did diltrain, & then grant- 
ed the ſame over. And the Queſtion here was, Whether he 
ought to avow or juſtitie 3 and the doubt reſted upon this,vize 
Whether the arrerages be gone by the grant of the rent, not- 
withſtanding the ditireſs b-tore taken,or not.By Serjeant Ca!- 
lis the arrerages are loſt, for without queſtion he cannot have 
debt, And he cannot avow,tor that depends upon the inheri- 
tance which is gone by the grant,q Rep.5.Ognels caſe,& 19 H. 
6-4 2b.Acc. And herc he hach avowed and not juſtified, a5 ie 


ought 
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ought for tocxcuſe himſelf of damages, and rherefore” it is 

naught. Bi he took this difference betwixt the At of God, 
and the A& of the patty, as herc it is 3 where it isby the a& 
of Gcd, as where there is grantee for anothers life of « tent, 
and cefiuy qui vie dicth, or where a man hath rent ;*. the 
right ot his wite and the dicth, in thoſe caſes the arrerages 
{hall not be loft ; But where a man grants over the rent as ww 
our Caſe which is his own Act, there the arreragess are: lots 
Inſtitut. 285. A wan intitled to walte acccpts of a furrender, 
it detttoys his Action, otherwiſe wheie it is by act of Law, | 
Soit a wan bring dcbt for twenty peaunds, and aitcrwards 
acccpts ten. puunds,that ſhall abate the Writ, bccaulc that it is 
his own Act 5 and this difference may be collected out of the 
book of. 19 H. 6. Bctides, until avowry it doth -nor appear 
upon Record tor what the diſtrels is taken, whether for rent, 
or tor damage feaſant. Sexjeant Godbold contrary, that he 
ought to avow, becauſe the rent in this calc is not gone 3 and 
he laid, there was a diftcrence between this Caſe and Ogaell 
caſe,tor there was no diltre(s taken before the rent granted, ' 
here is 3 and there the privity is gone,and the diltrec(s.follows 
the rcut,but here we have a pledge tor the rent which is the 
dilizels, and rcturn of the cattle it it be found for us, 19K 
6. 41-4. Where the diltreſs was lawfully taken at the begin 
ning, there we may avow, and it 15 good tointitle us toa te 
torn, 22 E. 4. 36. Where there 1s a duty at the time of the di 
{tre (s,there he thall always avow and not juttife, and at leal 
it turns the Avowry into a Juſtitication in ous Caſcſo as you 
ſhall not make us Treſpaſlcrs,but, that we may well juſtitie to 
ſave our damages. Crawley Juſtice: that the Avowry is turned 
into a Jultification, and that there 1s ſufficient ſubtiance in the 
Plea to anſwer the w:jult taking the diftreſs.Jultice Reeve;rhut! 
it 15 gcod by way of Avowry, tor the dittrcfs being lawfully 
taken at the time,it ſhall not take away his avowry, & there 
torc he ſhall have Retorn,for that was as a gage for the rcnt, 
and therefore ditfcrs from the other Cafes. Jultice; Foſter put 
this Cale at the Common Law; Diltrets was taken, and betore: 
avowry Tcnant for life died, Whether he ſhall avow or jultihe. 
But 
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But all agreed, that at the tealtthe Avowry is turned, into a 
Juſtification, but it. was adjourned. ., 


4 { 


179.-The Court demanded of the Protoniotharies,W hether 
a man might make a new aſſigument to a ſpecial Batzand they 
faid no, but to a common- Bar only, viz. that the Treſpaſs 
(if any. were) was in BJ. Acre, there ought to be.a new al- 
ſignment by the Plainciff ; but Reeve aud Crawley Julticgs 
(the other being abſenc) held clearly, that the Plainciff might 
make a new aflignment to a ſpecial Barz ahd further they 
faid, that the Plaintiff if he would might triſe the Defen- 
dant upon his Plea, but we will not ſatter him to qo fo, be- 
cauſe that his Plea is mcerly to make the Plaintiff to ſhew the 
place certain in his Replication in which the Treſpaſs was 
done. _ OM of Ii 


i130. The Diſſciſce levieth a Fine 3 by Reeve and Crawley, 
Juſtices, it ſhall not give right co the Diſſtiſor, becauſe that 
this Fine ſhall enure only by way of Eltoppel, and.Eſoppels 
bind only privies to them and not a firanger, and therefore 
the Diſſciſor here ſhall not take benefit” ot it,” and therefore 
th.y did conceive the 2 Rep. 564 to be no Law, Vid.3 Rep. 
9O. aA &- 6 Rep. 70. - Fl q 


181. Serjeant Calls prayed a Prohibition to the Court of 
Requeſts for cauſe of priority of Suit, but by Fofter and Craw- 
ley Juſtices (the other being abſent) priority of Suit was no- 
thing, the Bill being exhibited there before Judgment given 
inthis Court. Tt ge ax 


182. The Caſe of White and Grmabbe before being moved 
again, it was ſaid in this caſe by Reeve and Fofter Juſtices,that 
where a man is indebted unto another for divers wares, and 


« the debt is ſuperannuated according to the Statute of 21 Fac. 
| | P 


cap. 16» 
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cap- 16. and ſeo args they.account together, and the party 
found'to be indebted unto.the other party, in fo much mony 
for ſuch wares,in that Caſe atthough that ite paity were with. | 


out remedy before, yet now he may have debt upon accompt, 
becauſe that now he is not bound to ſhew the particulars,but 
Jt is ſufficient to ſay, that the Defendant was indebted to the 
Plaintiff upon accbmpt, pro diverſis mercamoniis, Oc. 


74 18g. A Prohibition was prayed unto the Coundil of the 
Marches of Wales,and the Caſe was thus ; A man being poſ- 
{ſed of certain goods,deviſed them by his will unto his wife 
For her life, and after her deceaſe to FS. and died. F.S$.in the 
life of the wife did commence Suit 1n the Court of,;Equity, 
there to ſecure hjs Intereſt in Remainder, and thereupon this 
Prohibition, was prayed. And the Juſtices, viz. Banks Chief 
Juſtice,Crawley,Foſter (Reeve being abſent ) uponi' contidera- 
c10n of the point before them,did grant a Prohibition, and the 
reaſon was becauſe the deviſe in the remainder of goods was 
void, and therefore no remedy in equity, for Aquitas ſequitzr 
Tegem And the Chief Juſtice took the difference, as is in 37 H, 
6 30. Br. Deviſe 13. and Com. Welkgen & Elkingtons Calc, 
'betwixt the deviſe of the uſe and occupation of gouds,and the 
deviſe of goods themſelves. For where the goods themſelves 
are deviſed, there can be no Remainder over 3 otherwiſe, 
where the uſe or occupation only is deviſed. It is true that 
heir looms ſhall deſcend, but that is by cuſtome and continu- 
ance of them, and alſo it is true that the deviſe of the uſe and 
occupation of Land'is a deviſe of the fand it (elf, bur not fo 
"Tn caſe of goods, 'for bne may have'the occupation of the 
goods, and another.the Intereſt, and ſo it is where a' man 
pawns goods and the like : For which cauſe the Court all a- 
greed that a Prohibitionſhould be awarded. 
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Trin, 5*\Car. inthe Kings Bench. 


184- \ Man was ſued in London according to the 


cuſtom there, for calling a woman Whore, up- 

on which a Habeas corpus -was brought in this 
Courtz and notwithſtanding Oxford cale-in the 4 Reps 18.4. 
which is againſt 1t,a Procedeudo was granted : and it was laid 
by Serjeant Pheaſant who was for the Procedendo, and (o a- 
greed by Bramſton Chief Juſtice and Juſtice Msllet, That of 
late times there have been many Procedendo's granted in the 

' like caſe in this Court. 


185. An Orphan of London did exhibite a Bill in the 
Court of Requcits againſt another for diſcovery of part of his 
citate. And Serjeant Pheaſant of Counſel with the Defendant 
came into this Court and Prayed a Prohibition, upon the cu- 
liom of London, That Orphans vught to ſue in the Court 
of Orphans in Loxdox : but. the whole Court which were then 
preſent, viz. Chick Jultice Bramſton, Heath and Mallet Juſti- 
ces were againſt it, becauſe that although the Orphan had 
the Privilcdge to ſue there, yet'if he conceive it more ſecure 
and better tor him to ſue in the Court, of Requeſts, then he 
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bition, bat gave day until Mich.T, 2xm to the Defendants Coun- 
ſel to. Ipcak further to the matter if they could. _ 
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T rin. 17* Car, -in the Common Phi, 


Dewel againſt Maſons » 


x86. JN au Action.upon the Caſe upon an Awafd, the caſe 
J- this : The Award was that the Defendant ſhould, 

,pay to the Plaintiff eight pound, or three. pound and 

. -  , Coſts of ſuit in an Action of Treſpaſs betwixt the 
Plaintiff and Defendant, as appears by a note under the 
Plaintiffs Attorneys hand, ad libitum defendentis , &c. And 
the Plaintiff doth not aver that a note was delivered by 
the Attorney of the Plaintiff to the Defendant 3 and the 
Defendant pleaded Non affampſit, and it was found for the 
Plaintiff, and it was moved in arreſt of Judgment: for the 


reaſon given before: Rolls contrary, that there needs no a- + 


veriment, and heſaid it was Wilmots caſe adjudged im this 
Court, F311. 15 Car. where the Caſe was, that the Defendant 
ſhould pay to the Plaintiff ſuch cofts as ſhall be delivered by 
note of the Attorneys hand : and it was here adjudged that 
there. needs no averment; becauſe it was to be done by aſtran- 

er, but otherwiſe it had been,if it had'been to be done by the 
Plaintiff himſclf : and by the Juſtices, the only queſtion'here 
is, Whether the Attorney fhall be. taken for- a ſtranger or 
not ?. Juſtice Foſter : that the Defendant ought firft ro make 
his cleRtion 3 which is, to pay either the eight pound which is 
certain, or the cofts which ſhall be delivered: by a note of the 
Attorney: Befides,here the Attorney is a ſtranger;becaufe the 


- ſuit is ended, and to the Defendant he is totally a ſtranger, - 


and therefore he ought to ſeek him to have the note delivetcd 


w him. But notwithſtanding he did conceive” that as this 
Calc is, Judgment ought to be ſtayed, becauſe the Plaintiff 
hath not wellentitled himſelf to the Aion, becauſe he hath 

| A ' not; 
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not ayerred that there were coſts expended in ſich a ſuit: and 
inthe Cale cited by Rolls, the Plaintiff did aver the cotts 
incertain. Juſtice Crawley:it is without quettion, the Defendant 
hath Election in this caſts but as chis Caſe is,he ought to have 
notice : and if the Caſe had been ſuch, that the Plainrift him- 
ſelf had been to have delivercd the note, then without queſt1- 
on there oughit 'to' be notice, and here the Attorney is no 
ſtranger, but'is a ſervant to the Plaintiff, as every Attorney is. 
W And I conceive, that if the Caſe had been that the Plaintifts 
ſervant had been' to deliver ſuch a note, that there notice 
| ought to be given : And for want thereof,in this Caſe I con- ' 
| ccive that the Judgment' ovght to be ſtayed. Bankes Chief 
| Juſtice : I doubt upon the diflerent Opinions of my Bxcthren, - 
| whether Judgment ought to be ftayed or not. Tagree that the 
| Defendant hath Election in this Caſezand'further,l agree that 
where a thing is to be done by the Plaintift or D.tendant 
hinifelf, there notice ought to be given z but otherwite, in 
Cate of a ttranger, and upon this difference ſtands our Books : 
WE 25 10H. 7. and all our Books: bur the Queſtion here is, Whe- 
ther the Attorney be a ſtranger or not ? and I conceive that 
it is not in the power of the Plaintiff to compel him to bring 
' WH the notc,and is all one as a ſtranger, and therefore the Defen- 
| dant ought to ſeek the. Attorney to deliver this unto himz;but + 
BE thc Cafe was adjourned, becaule Juſtice Reeve was not prefent 


1n Court, 


T$7. A.faid to B.Thux haſt killed my Brother : for which B. 
ought an Action upon the Cafe 3 aud-by Serjcant Whitfield 
it will not lic, becauſe it is not averred that the Brother of 
the Defendant was dead at the time, and if he were not 
dead; then it is no flander, becauſe the Plaintiff is not in 
danger for it, 4 Rep. 16.4. Snaggs Caſt, Ate. Serjeant Evers 
contrary, becauſe the words imply that he is dead, and be- 
ſlides, in the (Tnnmendo) it is alſo ſhewed that he was 1cad, 
fo. that is the 31uendo C. Oc. fratrem nuper mortunn : But 
by the whole Court the words arc not actionable with at a- 
- VeTL- Ncnt. 
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verment that he was dead, and the Twrrendo doth not hilp” 
it, Hobarts Rep. Þ. 8. Miles and Facobs Caſe, &CCo "IM 


138. A Frenchman had his Ship taken by a Dunkirk upod. 
the Sea, and before that it was brought infra, prefidta of the 
King of Spain, it was driven by a contrary wind to Why. 
mouth z and there the Dunkirk, ſold the Ship and Goods to; 
Lord in Waymouth : whereupon the Frenchman having notice 
of his ſhip and goods to be there, libelled in the Admirg|ty 
pro intereſſe ſuo, againſt the Lord the Vendee of the Ship, ſhey- 
ing that 1t was taken by Piracic and not by Letters of Mart 
was pretended, and thereupon a Prohibition was prayed, and 
by Foſter a Prohibition ought to be granted, for whethet the 
Dunkirk took it by Letters of Mart or as a Pirate, it 1s not me 
terial, the ſale being upon the Land and ixfra corpus camitatis 
and ſo he fatd it was adjudged in ſuch a caſe, for whether thy 
{ale were good or-not, No#: conftat- - Jultice Crawley concejvel 
it ſhould be hard that the ſalc being void, it it were taken y 
a Pirate, or by Letters of Mart, not being brought infra pre 
fidia of the King of Spain, that by this means you ſhould take 

_ away the Juriſdiction of the Admiralty, but he ſaid hedif 
conceive it more fit for the Frenchman to have brought. a Re 
plevia, which he (ard lieth of a Ship, or Trovet and Conver- 
ftion,and ſo have had the matter found ſpecially. Bankes Chid 
Juſtice conceived that there ſhould be a Prohibition, other 
wile upon ſuch pretence that ic was not. lawful prize, and 
by conſequence the fale void, you would utterly take away 
the Juriſdiction of the Cotnmion Law.; But. becauſe there wa 
ſome miſdemeanor in the Vendee,the Court would not award 
a Prohibition, but awarded that the buyer ſhould have con 
vcnient time given him by the Court of Admiralty. tg find 
out the ſ{cller to maintain his Title, and in the mcan time that 
he give good caution in the Admiralty, that it it be founds 

- gainlt higng. that then he xeltore the ſhip with damages: But 
note, the. Count did agree (Juſtice. Reeve only abſent) that il 
a ſhip be taken by Firacte,or if by Letters of Mart, and be not 
brought 
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brought it#frs prefidia of that. King by whoſe ſubject it was 
taken, that it.is no Jawful prize, and the property not altcred » 
,and therefore the {ale void 3 and phat was faid by the Procto' 

.of the Frenchmas to be the Law of the Admiralty, 


wel 


Say 
_ 
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ft ; | 
«|  Rudſton and Yates Caſe. 
18 199. JD) Udon brought an Action of debt upon an Obliga- 
2, R tion againſt Tates for not- performance. of an A- 
UW ward according to the Condition of the Bond ; the Dceten- 
PF dant pleaded that the Arbitrators Noz fecerunt arbitrium, up- 
%  . on which they were at iflue,and found for the Plaintitt 3 and 
nd it was now moved in arreit of Judgment by Trevor, that the 
he Defendant was an Infant, and therefore that the ſubmiſſion 
I& was void, and by conſequence the Bond which did depend 
Wi upon it : and he conceived the ſubmiſſion void, Firlt,becauſe it 


he is a Contra&, and 2n Infant cannot contra: and he took a 
(1 difference betwixt ads done which are ex proviſione legis, and 
8 as done ex provifione of the Infantz an Infant miay bind 


488 hbimſclf for his diet , ſchooling and neceſſary appare], for 

kW that is the proviſion of the Law for his maintenance 3 but a 

dd Bond for other matters, or Contracts of other nature which 

6 BE are of his own proviſion, thoſe he cannot do. -Secondly, an 

a Arbitrator is a Judge z and if an Infanc ſhould be permitted 

id to make an Arbitrator, he ſhould make a Judge, who by the 

- E Law is not permitted to make an Attoroy,which were againl(t 

ol WW reaſon. Thirdly, it is againtt the nature of a Contract, which 

va] mult be reciprocally binding 3 here the Infant ſhould not be 
v8 bound, and the man of full age ſhould be, which ſhould be a - 
ud WW great miſchief. And where it 15 objected, it may be forhis be- | 
on WF nicfit ; To that he anſwered, that the Law will not leave that 

nd WM to him to judge what ſhall be for his benctic, what not:and to 

hat WF this purpoſe amongſt other he citedit to be adjudged, That 

ls WW where an Infant took a (hop for his trading, rendring rea:, 

But MW and in debt brought for the rent the Infant pleaded his In- 

til WW fancic, the other replicd that. it was for his benefit and liv<li- 

not £ Ws ho-cC , 
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hood, and yet it was adjudged fot the Infant. vid-13 Hyg, 
& x0 H.6.14. Books in the point, and therefore he prayg 
that Judgment might be ſtayed. Bramfſton, Heath and Majly 
Juttices,( Barkley being then impeached tor High Treafon hy 
the Parliament )were clear of Opinion, That the ſubmiſſion 
an Infant was voidzand they all agreed, That if che Infant wg 
not bound, that the man of full age ſhould not be bound; g 
that it ſhould be either totally good, or, totally void. | By 
#ard who was of Counſel with the Plaintiff ſaid, that th 
cafe was not that the infant ſubmitted himſelf to the awar 
but that a man of full age bound himſelf, that the Infax 
ſhould perform the Award,which was faid by the Court qui 
to alter the Caſe. To that Trevor ſaid , that the caſe 154 
one for there cannot be an Award if there be not fir; 
ſubmiſſion : and then the ſubmiſſion being void, the Awat 
will be void, and ſo by conſequence the Bond : and to prop 
it, he cited 10Rep.171- b. where it was adjudged that th 
non-performance of a void Award did not forfeit the Bon 
and many other Caſcs to that purpoſe. And the Court agret 
That if the Condition of a Bond recite, that where an Infax 
hath ſubmitted himſelf ro an Award,that the Defendant dot 
bind kimſelf that the Infant ſha)l perform 1t, thar' the ſane 
makes the Bond void,becaule the ſubmiſſion being void, alli 
void, and therefore day was given to view the Record, 


—_— 
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190. A. and B. are inditcd for murder : B. flies;and 4 
brings @ Certiorare to remove the Indictment into the King 
Bench 3 Whether the whole Record be removed,or but part! 
K:eling the younger faid, that all is removed, and that ther 

- cannot be a Tranſcript in this Caſe, becauſc he ſaid the Wri 
[aith,Recordums & proceſii cum omnibus ea tangentibus: but th 
Chief Juſtice doubred of if, and he faid that the Opinion d 
Markham m one of our Books. is againſt it 3 and he faidi 
fhould be a miſchievous caſe if it ſhould be fo, for fo tht 
cther might be attainted here by Outlawry who knew not of 
itz and note, that 'Bramftor Chief Jutftice aid, That the _ 
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of the Aſliſes might bring in-the Indictment -propriie menibus 
if he would without a Certjorare. pre v0] 


ab. 


1 go. A man was outlawed for Murder, and dicd : his Ad-" 


miniſtrator brought a Writ of Error to reverſe the Outlawry, 
and it was prayed that he might appear by Atturney, and by 
Bramfiou Chict Juſtice and Juſtice Mellet ( none other being 
then in Court) it was granted that he might,for they ſaid that 
the reaſon wherefore the party himſelf was bound to appear 
in proper perſon-is, that he may ſtand re&ws ix Curia,and that 
he may anſwer to the matter in faQ 3 which reaſon fails in 
this caſe, and therefore the Adminiſtrator may Appear by 


Attorney. ; 


191. One faid of Mr. Hewes theſe words, viz. My Cozer 
Hawes bath ſpoken againſt the Book, of Common Prayer 3 and 
ſaidit js-not fit to be read iu the Church + upon which Howes 
brought an Action upon the caſe,, and ſhewed how that 
he was cited into the Eccleſiaſtical Court by the Defendant, 
and had paid ſeveral ſums, &c. The Defendant denied 

| the ſpeaking of theſe words : upon which they were at if- 
| fuczand it was found for the Plaintiffiand now it was moved 
by Keeling for ſtay of Judgment, That the words are not A- 
Ctionable 5 as to.ſay,A man hath ſpoken againſia penal Law, 


which doth not infli& puniſhment of life and member, will 
not bear Action z and the puniſhment which is inflided by. : 
the Statute of x Eliz. caps 2. is pecuniary only and not cor- ; 
poral 3 but in default of payment of the ſum, that he ſhall. 
be impriſoned for ſuch a time, which meerly d -upon the : 
non-payment, and is incertain ; And by the ſame reaſon he. 
ſaid, to ſay of a man, that he hath not Bowe and Arrows.in- 
his houſe, or not a Gun ; oro ſay of a. man, That he hath: 
ſpoken againſt any penal Law. whatſoever, would bear Adci- . 


0n;which ſhould be unreaſonable 3 wherefore he prayed that 
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Judgment might be Raycd, Brown contrary 3 the words. ate: 
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aQionable, becauſe that if it was.true that he: ſpoko themhe.: 
ſubje&ed himſelf to impriſonment by the Statutc of 1 Elis. 
although not direRly, yet in default of payment 3 fo as there 

might be corporal damage : and to prove it, he cited Anne 
Davies Cafe 4 Rep. 197+ 3- where it is ſaid, that to ſay that a 
womar'ffath a Baftard will bear Action,becaule that it it were: 
true, the was puniſhable by the Statute of 18 E/iz. Further, 
he aid, that it the words are not Acﬀtionable, 'yet'the Attion- 
wilt lie forthe ſpecial damage, which the Plaintiff hath fat-/ 
fered in the Ecclefiaſtical Court. Juſtice Mallet : the words 
of themſelves. are not AdGionalile, becauſe that the coponal: 
puniſhment given by. the Statute doth depend upon the non- 
payment, and is-not abſohete of it ſelf; but the Action will: 
lie for the temporal damage, and therefore he conceived that- 
the Plaintiff ought to have Judgment. Juſtice Hearth : that. 
the Plaintiff ought to have Judgment for the pecuniary. 
Maul is a geod:caule of Adion,there being in default of pay- 

ment, a caxporal\puniſhmeot given. Buthere is notonly in+ 

jeeria, but damnnm allo; whicars the foundations of the Aci- 

on- upon the Caſe: and if the words of themſelves. be- not; 
Ad@tionable, yet the Aﬀtion will lie for the damage that the 

Plaintiff here ſuffered by the citation in the {piritaal'Courr., 
Bramfton-Chick Juſtice doubted it, and he conceived it hard 
that the werds ſhould bear Action, becauſe as he ſaid the cor- 
pota}- puniſhment doth: meerly depend upon the net. pay- 

ments and;upon the ſame: reafon, words upon everypenal 

Lawſhould beas Acton 3 'and therefore this being a lead- 


_ Py 


ingCaſe, ho took time ' to: conſider of it. It. was ſaid, To. 
fay.of a-man, thavhe had receive$a Romith Prieft, was-ad-. 
jadged Actionable, and that was agreed, becauſe it is Felo-. 
ny» ' ; Atanother- day the Caſe was tnoved again, and Juftice.. 
Mallee was of the ſite Opinion as before, viz. That the. 
words them (elves were notaGonable, but for the ſpecial da- 
mags that the Adtion-would lie'; and he faid, that one ſaid. of. 
another, That be was a Recuſant \, for which an Action was'. 
brought inthe Common Pleas, and he conceived the Action, 
wault not lic. Jultice HearÞ'wasof the me Op'uion a3 be- 
fore,that the words oithemielves would bear Aciion,and he 
ON 
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piverfitics. according to the Statute of, 1.4,H. 8. cap. 5.-thgt 
therefore af Aion will not My ſce-DoQor" Bonitbams! tile 
.8 Ree: & Where he ſhewed the Statute atpretaid, and 
| pleaded itzacedidingly, that ht, was Graduatt'Sf ;rhe Uth- 
. w6rlity of Cambio, Wotbbforehe prayea "chat Judgment 
peg 48 cight. 
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might be! Kayed. BarkFChicfJullics and Crawley doubrell 
whecke> the AR'wete ageneral AQ or not'3 for it it- were'a 
particalar'Ahe ought-0 have pleadedit 5 otherwiſe"that 
they could not take- notice of itz but upon reading of the Sta- 
cute in Court, they: agreed thetic was” —_— Ack; whiere- 
fore they gave day tothe parey'to maintainhis Pleas - 4-1 
Uh; SHES 295571] 32 Tha 1 GIONG? 337 OCH Fin jig? 38 322 
9490 54 ML b3 s 81 3 $352) 6 ef S, 

-. 194+ By Bankgs * Chic Jultice : upon an El/egit there needs 
no-Liberate;-otherwiſe upon a Statute 5 and note, che ' Elepit 
GON ABOID AAOrTD CHAD * IgA arts VER. col] 21] 
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| 195- PA-9n4Gionod.fale Imprilatment the. Defendane 
111: 2 fhewed;;tthat Lardow hath. .a Court,of:Record by pre- 


{riptiovaged that the Game: was confirmeditdy Act of Parlia- 
ment,andithathe yadpne of the;Sezjeants gfithe Mace of that 
Covrt,and thathe had :a Warrant directed wato him: out-of 
that, Cours:toarrefi- the. Plaintiff pro quodam: contemptu com- 
mitted to.3he Court sfor.natpiying.twenty billings: to-Ki'B, 
.andithat in; purſuance of the; command of the Court, he ac- 
gardipgly.didatrefiithePlainu, Maytord ;1thataheljubtit- 
:ca8ion; masings good; becauſe: the! Dc<tgndancdath mac idbew 
what the contemptives,.00r,in what Action; il0.a5:it might 
{appeat £9 :theiGourt: whether they: bad Juriſdiction :or not : 
zA6d 3f-ſach;generali Plea ſhould 'be talcra ted, : every; -Caurt 
Mad; al pJurifdittion,; and every; Officer would juſtific, 


whercthe gaogtediogtiiGor ans mp: Judiceand vbidand there = 


byith&:Ofhar liable cofalſe.Imprifopmenty accordiag to qhe 
;6aſc.of ghe;Mas(halteetin:the 1.9iRepeAng,hae thepſcading js 
'iI86cptain;thatthe Jy xannpt try a6; ; ;and; he pur; the ;cale of 
the Mayor; of.. 8irmourh; The , Maygr; bath: JariſchRiop in 
Dibraapd Freſpals igibpovght thera, which is Cora non 7+ 


Aicer: : Bayinthiniaftzon, the paziyds imprilond.ptoguidaye : 
 ; captepPprÞaolhell this-.bs a,good Juſtification: an a falte-cmprj- 


.fanment brought agaiott the Otticer ? ccrtainly,no.:, Sexjeang 
X ' 
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© Bolle congroayetb4icbe Pleat wasgpads heraeriyt he Ne 
NS vr wes” thatthe (aqua wah c a 
ſuttadinen, aud therefore tit ſhall be; tntendgd that. the: cop. 
cemps6 was commmittedin a Caſs withintheis JuriſdiQion zaud 


therefore he cite: the $ Rep.Zyrnecrs, Calc 40-Wbich Doaynard 
replicd, pR—_— not Make: Fﬀ Þeban(er that; iſflue 
cannot be taken upon it.At another day,the Judges gave theie 
Opinions 3 ſultice Mallet : That the Plea is not good, becauſe 
that-it is-too general,and xoz corfia} whether within their: Ju- 
aiſdidtion or not : and-where it was objected that heiis.a Mi 
. nilter of the Court, and ought to obayitheir: commands, and 
therefore it ſhould go hard that he ſhould be puniſhed for it, 
he conceived that there is a Frence betwixt an Officer of ay 
inferiour Court oy oultstheCorrimon'Law of Juriſdiction, 
and one of the four Courts at Weſtminſter 3 for where an Of 
:cer-juſtifies -an Aq- done by the 'command of an'Fnfcriau 
-Court, he ought to ſhew preciſely that. it was in@ Cale with: 
4nitheitJardditions uyhdhe oitalivo M7: the Abbot tof Be 
:Albanscale. -Jliſtice Heavb contrary: the party -i5\{ervant 4 
the !Contand if he havedone his duty, it thould bethurd that 
-he ſhould 'be-puniſbed for it; and he agreed rthatthere-is/a-db 
ference betwixttheARof a Conflable and a Jultite-vf 'Peacy, 
-and the AF ofa Servantof a Court, for che Sexyant' oughth 
-obey [his Mafler amdalthough ir bean'inforiour:Couxc,'yeti 
4$4 CourtioffRecord; and-confirtned byAQ; of 'Pathament 
-and all dat is. confeſſed by' the Demurrer, 1: Bramfton Chit 
Juſtice: 'that the Plea is' naught, becauſc'thatit'is/too genetil 
and -inocnain”y true it''is, that it is hard that -the 'Offiat 
ſhould be/punifhed m' this caſe for his obedience, to which te 

. - boundgand4ticas tend that the Officer for doing-of anat 
by the abmmandiefithe Court|whether it be juſtorunjull;s 
excuſed, if /it 4ppear that theiCourt' hath Juriſdition; /bit 
here it doth not appear that the Court had Juriſdiction; aul 
:5f the'Court bad not Juriſdiction, therrir is clear that the Of- 
vicer by Qbvying' the Court when they-have not Juriſdiction, 
«doth \{ubje&t kimell: ro'an Action of falfe impriſonment, 
-#sit-isin the Ciſe ofthe Marſhalfy if'the x 0 Rep. bur'it was 
adjorned, Oc, 8. ; 1 . | | The 
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The Biſhop of | Hereford and Okeleys tafe.. 


6. Be Sy of Zhi ta Wrlt of- Excor a- 
p- ol te" , to reveaſe a Judgment given: in the 


FRY muy _ poitit was - briefly this. : One under the 
agg of Np they hey is preſented; to. a: Benefice, /Whe- 
ther, the Patron: in this: calc: Galt have notice; orthatlapſe- 
otherwiſe ſhall inet ingur.:to:.(beBihop, which is grounded. 

upqn. the Statute of is 3:B4i4- cap. 126: ,And upandebate. by che 
nſe! of the Plaintiff in the. Wric of Error, that which- 
was ſaid being upon. the genera] Law of notice, nothing mo» 
val the Court agaiait_the,, Jadgmend, given ig. the Common: 
Pleas upon.ſpkmn debate, jas.it; was Gil, ;and thergforo they- 
gave day to ſhew better-maitters; ov:elſc thati Judgment ſhould- 
be affirmed, The Reaſons of- the Judgiment: inthe Common. 
Pls mera two- Firſt,upon.tha Pravitbof. the Statute, which. 
>: That-no. Lapke. ſhall incur upon. any, c—— ; 
ſn 0. "without notice. Second raaſon; was body-ef 
& 3; which. is, That adwiſhon, infiitioa;and; induction: . 
rag void, bu ſpeaks, nothing of preſentation 3 ſoas.the 
preſentation remainipg; inforce., the Patron ought. tp. have- 
_— and that was aid: was the priacipat xealon upon. 
which the Judgment; was.give.:” and-upon the ſame reaſons: - 
the Court here, viz Mallet, Heath, and Bramfter;Juſtices, held: 
clearly that the notice ought to be given, or otherwile that . 
Lapſe ſhall not incur ; but they agreed that if the Act had a» 
voided the preſentation alſo, that- in fuch caſe the Patron - 
ought to have. taken notice at his peril, being an — | 
by Statute, if the Proviſo help it nat. 


Mich.1 79 of the Ki ing, ia the Common Pleos.. 


I Said ofiB.tbat be kept falſe weightrifor whichwoids 
"R 'A\ Brough an an falſe w" caſe,& ſhcwed how 
that he-got his living by buying and ſelling, but did not ſhew 
of. what proftfivn he was 3 and by all'the Court, viz. Fofter, . 
Reeve, Cramley,and Boe? in the'Common Pleas, the Action + 
will .. 
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- "willnot lie.” Firſt, mage Ao not Thew' 4d "What Trade” 
or profeſſion he wasy «ng.it i tog general to lay. that he got 
his* kving by Faiz wo ating, "Scop j als Of 
thougbithat he had (hewed of rhat*Trade fwwis; bs char-he 
was a Mercer, as in truth he was,! that yes;che words are not 
actionable, bccauſe there is nothing ſhewed co be done with 
them, or that he'uſed them « -and 1t can be-no'{canda). -if the 
words do not import an act done by the fallE weights, ' for 
he mayd«eptlicm and:;yer ot! uſe them and he may keep 
chcm hat another do notulſe them. 3- and: thi keeping of falle 
weights is preſentable in Leet,-if: the party uſe them, other- 
wiſe-not.. And where onefaid of another,That be kept a falſe 
Buſhel, by which :be did cheat and icouſen tbe poor, the lame 
was adjudged a&ionable, that is, True; and differs from this 
caſe, for there he ſaid; henot only: kept tlic; but uſed them, | 
and cheated with themzbat it is otherwile in Ott caſe:and'this 
ca(e. was compared to Hobarts Reports, where one faid of a-' 
nother, That be kept men which &id rob upon the High-way : 
and adjudged that the words were not -actionable, for he 
might keep them and not. know of it. Baxkgs: the aQtion upon 
the caſe tor words is to recover damages: and here it can be 
no damage.Firſt, becauſe he doth not thew of what profefſion 
he was: and Sccondly, becauſe although he had ſhewed -it, 
yet the words will not beax Action: and Judgment was given 
againſt the Plaintiff. 


198. It was moved by Serjeant 7/7/d, That depofitions ta- 
kea in the Eccletiaſtical Court might be given in evidence in 
a Trial in this Court z and the Court was againſt it, becauſe 
they were not taken in a Court of Record and they ſaid, al- 
though. the parties were dead, yet they -oughs natto be al- 
lowed 3 and by Benkes Chief Juſtice, no depoſitions ought to 
be allowed which are not taken in a Court of Regord . and 
Fofter and Reeve were of Opinion, that although the parties 
E . » would aſlcnt to it, yet they ought not to be given in evidence 

| againſt the conſtant, xule in ſuch caſe, Crawley contrary, for | 
: Ws Ee 
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he aid, that a writing which by the Law is not Evidence, ' 


might be admitted as Evidence by the conſent of the pagtics, 


200. A man was bound to keep a Pariſh harmleſs from 
a Baſtard-child, and for not performance thereof, the Obligee 
brought Nebt upon the Bond: the Defendant p'eaded that he 
had taved the Pariſh harmleſs, and did not ſh:w-how the 
Plaintiff replied, and ſhewed how that the Pariſh was war- 
ned before the Juttices of Peace at the Scilions of Peace, and 
was there ordered by Record to pay ſo much tor the keeping 


of the childe 3 and becauſe the.Detendant had not ſaved him 


harmleſs, &c. The Defendant pleaded, Nu! ticl Record, upon 
which the Plaintiff did demur. And here two things were 
reſolved ; Firſt, that the Plea Nwl tzel Record upon an Order 
at Scllions of Peace is a good Plea, becauſe that an Order at 
tie Scſltons of Peace 15 a Record. Secondly, that notwith- 
ſtanding Judgment ought to be given for the Plaimiff, be- 
cauſe the D-tendants bar was not good, in that he hath plea- 
ded in the athrmative that he hath ſaved the Parith harm- 
leſs, and doth not thew how as he. ought to have done: but 
he ought to have pleaded #on damnificatus, and.that had becn 
good without any further ſh:wing, which he hath not done, 
and therefore the Plea was not good 3 and it was agreed that 
the ſame was not helped by the Demurrer, becauſe the ſame 
was matter of {ubſtance, but the Plaintiff might take advan*= 
tage of it notwithiianding, and thercfore Judgment was g'- 
ven for the Plaintiff, 


201+ In Debt Judgment was given againſt the principal, 
' whereupon a Scire facias iſſued torth againtt the Bail, and 
Judgment upon Nikhil dicit was given againſt them: whereup- 
on a Wit of Error was brought,and Error afligned,that theie 
was no warrant of A:torny hled for the Plaintiff 3 and upon 
dcbate whether the warrant of Attorny ought to be filed or 
no, the Court ſeemed to incline their opinion upon thele dit- 


fexences, but gave not any Judgment. Firſt, where it may 


- 
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appear to the Court, that there was a: warrant of Attorny,and 
wherz not. If there was not any warrant of Attorny, there 
they cannot order the making of one 3 bat if there was one, 
they conceived that they might order the filing of it. 'S:cond 
difterence, Where the' warrant wanting, were of the part of 
the Defendant, and where of the part of the Plaintiff, in the 
Writ of Error : if it be of the part of the Plaintiff, fach a 
warrant of 'Attorney. ſhall not be filed, becauſe be ſhall not 
take advantage of his own wrong : the laſt thing was, where 
the Record by the lacheſs of the Plaintiff in the Wit of Error 
is not certified-in due time, there the warrant ot Atrorny thall 
be filed 5 And the Books cited to warrant theſe ditterences 
were, 2 H.8.28. 7 H. 4. 16. 2 Eliz. Dyer 150. 5 Eliz Dyer 
- 225. 1'&* 2 Phil. & Mar. Dyzr 105. 15 E/iz. Dyer 339. 
, 20 Eliz. Dyer 363+ and 6. E!. Dyer 230. Notc, that it was 
faid by Crawlcy, That it is al one whe.c there is no warrant 
of Attorney ,znd where there is 3 and he ſaid, there are many 
Preſidents acc-1ding'y, and that'the (ame is holpen by the 
Statute of 8 H. 6. cap. 1, 2. But Bankes Chief Juitice contrary, 
'That it is nay helpcd by the Statute of H. 6. and fo it is re- 
ſolved in the $8 Kep. 162. And he cauſed the Protonotharies 
to ſearch Preſidents, but yet he ſaid they ſhouid not (way hin 
-againſt the printed Law, becauſe they migitt paſs ſub ſilextio. 
And the Chief Juſtice obferved alſo; that che fame is not hol- 
pen by the Statute of 18 Elzz. for that helps the want of war- 
Tant of Attorny after Verdict only, and*not upon'Nbit decit, 
as this caſe is, or upon wager of Law, or upon contellion, or 
#01 ſum informatus : And the Court ſaid, That it ſhali be a 
miſchievous caſe, that Attornies: ſhould - be ſuffered” to tile 
their warrants' of Attorny when'they pleaſed 3 and therefote 
'they gave warning,:hat none ſhodld be filed after the Term, 
and willed that the Statute of 18 E/iz. cap. 16: ſhould be put 
-1n execution, | 
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Mich, 17* Car. inthe Kings Bench, 


Certiorare was directed to the Commiſſioners 
of Sewers,who according to the Writ made 4 
Certificate, to which Certificate divers exccp- 
_ tions were taken by Saint-Fobn the Kings Sol- 
licitor. Firſt, that it appeareth not by the Certificate, that the 
Commiſſion was under the Great Seal of Euglend, as it ought 
to be by the Statute of 23 H. 8. cap.5. Secondly, the Certi- 
ficate doth not expreſs the nam:s of the Jurors, nor ſhew 
that there were twelve ſworn, who made the pr.ſentment, 
as by the Law it ought to be, but only quod preſextatum 
. fuit per Furator's ſo that there might be but two or three. 
Thirdly, it appears by the Certificate, that it was preſented e 
by the Jury, That the Plaintiff ought to repair ſuch a Wall, 
but itis not ſhewed for what cauſes either by reaſon of 
« his Land, preſcription or otherwiſe, Fourth!y, they preſent 
that there wants reparation, but doth not ſhew that it lics 
within the Level and Commillion. Fitthly, there was an A(- 
ſ:(ment wichout a prcſcnemunt, contrary to the Statute, for 
it is preſented that ſuch a Wall wanted reparation, and the: 
Commiſſioners affcfſcd the Plaintiff for reparation of thet 
Wall and another,tor which there was no preſentment. Sixth- 
ly, the Fax was laid upon che perſon, whereas by the Statute 
It ought to be Jaid upon'the Land Seventhly, there was rio 
notic: given to the Platariff, which as he conceived ought to 
have becn, by reaiuu of the great p:nalty which fol.ows for 
non-payment of 'tix Aﬀſztment ; tor by the Statute; the Land 
ought to be ſold for want of paymeut. Theſe were the Princt- 
pal exceptions taken by the Sollicitor. Laxe the Princes At- 
toxney, took, Qther : exceptions. Firſt, becauſe they affels 
the Plaintiff upon information for they ſaid that they ; w+ re 
"EW ; | » - Ss _ ** enedibly 
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credibly informed, that ſuch a Wall wanted reparation, and 
thatthe Plaintiff ought for to repair it 5 whereas. they ought 
to: have done it upon preſentment, and not upon intormati- 
on, or their private knowledge. Secondly, that they aſl ſſcd 
the Plajotith, and' for not payment ſold the diftrefs, which. by 
the Law they ovght not to do, for that enables them only 
todiſtrein 3 and it was intended by the Statute, that a Reple- 
vin might be brought in the Caſe.for it gives Avowyy or Jufti- 
fication of a diltiefs taken by reaſon of the Commiſion of 
Sewers,and there ought to bea Replevin,otherwiſe no avow- 
ty and if Sale of the diſtreſs ſhould be ſuffered,then that pri- 
vilcdge given by the Parliament ſhould be taken away, which 
35 not reaſonable : Keeling of the ſame fide, and he (aid, that 
it was adjudged, Paſch. 14, Car. in this Court in Hungers caſc, - 
That the certificate of the Commiſtioners was inſufficient, be= 
cauſe that it was -not ſhewed that the Commiſſion was under 
the Great Seal of England, as by the Statute it ought to bc : 
and the Judges then in Court, viz. Mallet, Heath and Bram: 
fon, ſtrongly inclined to many of the exceptions, but chictly 
to that, that there wanted virtute Literarum Paten. But day: 
was given to hcar Counlcl of the vther tide. 


203- A man acknowledgeth a Statute, and' afterwards 
grants a Rent-charge , the Statute is afterwards ſatisfied, 
Whether the grantee of the rent may diſtrein without ſuing 
a Scire facias was the Queltion,which was twice or thrice de- 
bated at the Bar 3 but bccauſe it was before that Mallet the 
puiſne Judge. was Judge, the Court gave order that it ſhould: 
be. argued again. | | is, 


Thornedike againſt Turpington in the _ 


Common Ple as. 


of the Condition,and had it, which was;that the-De- 


904-JN Debt upon a Bond, the Defendant demanded Oyer 
rb fendant 


\ 


ſ 


Mich. Term, 17* CAROLE 


125 


fendant ſh ould pay ſo much 'in a houſe of the Plaintiff at 
Lincoln. The Detendant pleaded payment' at Lincolx afore- 
faid, upon which they were at iſſue, andthe Venire facz45 was 
De Vicines civitatis Lincoln, and found for the Plaintitt. And 
now it was moved 1m arreſt of Judgment,that it was a mil-tri- 
al z becauſe the Venire facias ought to have been of the body 
of the County, and not of the City, which was allo a County: 
of it (elf: bur it was reſolved by the Judges, viz. Fofter, Reeve, 
and Bankgs chict Jultice,(Juſiice Crawleyonly againlt it) thac 
the trial was good: and this reſolution was grounded upon the 
Book of 34 H.6.49 & 50. pl.17. there being no authority in 
the Law (as was agreed) in point to this caſe, but the Cale a- 
forefaid.And it was taken fora rule,that where it doth not ap- 
pear upon the Record, that there is a more proper: place tor 
trial,than where the trial was,that there the trial is good; but 
here is not a more proper place. Further,the chief Juttice ſaid, 
that it was not poſſible to be tried in. the body of the County, 
b-cauſe that the payment was to be in the City; and he faid,ic 
15 true,thatit a man ſpeak generally of the County ot Lincoln; 
it ſhalt 'be intended of the body-of the County,” and nat the 
City, bccauſc that the City is but derivative out of the'Coun- 
ty ; and furcher he faid, that the Judges are bound to take no- 
tice of: a County, not of a particular liberty : Yet it was reſol- 
ved here, becauſe the trial was in the molt proper place, and 
could: not be ocherwiſe, that the Vexire facias was well awar- 
ded,and the trial good. See the Book of 34th 6. 


Bayly againſt Garford. 


205-P4» brought an Action of Debt upon a Bond-agatn(t 
Garford executor of another : the Defendant pleaded 
No eft fafinm of the Teltator, upon which a ſpecial Verdict 
was given, viz. That the Teſtator was bound in that Bond 
with ewo others joyntly and ſeverally, and that afterwards 
the Scals of the two others were caten with mice and r-ts3 
and whether nowthat were the Bond of the Te<ſtator or not 
was the Queſtion ; which the Jury referred tothe Court, and. 
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it was now argued by Serjeant Whitfield tor the Plaintiff, that 
the Obligation itood good -againit the Deterdant, notwirhe. | 
tianding theeating of the Seals of the two others : and his 
realon was, Becauſe that where three are bound joyntly and 
ſeverally, that is all one as if they had been {cveral Obligatie 
ons : for as whien thrce are bound joyntly ara leverally there 
may be'one Precipe, one Declaration, aud one Exicution a+ 
gainſt them all together z ſo, when three are bounden joyntly 
and ſeverally, there may be ſeveral Precipes, ſeveral Dcecla- 
rations, and ſeveral Executions againſt them, ſo it isas it 
were (cveral and diſtin Obligations,and therefore the avoid» 
ivg of part, is not the avoiding of the whole. Furcher, he put 
caſes where a Deed which is intire may be void in part, and 
good for the reſidue, 14 H. $8. 25 & 26.9 H. 6. 15. and 
Piggets Caſe, 11 Rep.27- Where it is reſolved that if {ome of 
the Covenants of an Indenture , or conditions of a Bond are 
againſt the Law,and ſome good and lawtul,. that in that caſe 
the covenants and conditions which are againſt the Law, are 
void ab initis, and the others ſhall ſtand good : and he cited 
the 5 Rep. 23- Matthewſons Caſe, as a tirong caſc to this pur- 
poſe. Eut the Court ſaid, that that caſe ot the 5 Rep.differed 
from this caſe : for there ccrtain perſons covenant ſeparatim, 
and there the breaking of the Scal of one of the parties from 
thc.deed ſhall not avoid the whole decd, for it is as ſeveral 
decd&sbut here they are bound joymly and ſeverally,which al- 
tcreth the caſe, Belides, he ſaid the Bock 1n 3 FH. 7. 5. made 
not againſt it,tor there it ſhall be taken that they were bound 
joyntly and not ſcverally as in this caſc 3 and he cited a Re- 
p:.rt in the point, which was Trinit. 2. Fac. in this Court 
betwixt Banning and Symmonds, where the Cale was, That 
twenty. eight Mexchants ware bound joyntly and (verally 
(as;;ur, calc 15.) and three of their ſcais were broken from the 
ded, but notwithiteuding it was rclo{ved ithiat the deed did 
ICN ain good againli the 0.0crs ( note, that the Court doubted 
ot, that Repoit, ard therefore ordered that the Roll ould be 
ſearched)and the ObjeRion hoc, that 1t is joynt,ts worth po- 
phing,.bccaulc it is {everal alſo 3 anc. hi faid, that ii two ry 
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a Fine, one within age,, and the other of full age, he ſatd,ic is 
g0o01 in part, and voidable in part 3 and it a Fine, which, is a 
matter ot Record, may be good in part and voidabl: in part, 
& fortiori he conceived a matter in fait,as a Bond : aud the « «iv 
of the Fine he ſaid was Engliſhes caſe adjudg<d:and he waiild 
have taken'a difference betwixt. Rafing,, Incerliuceation and 
Addition, as 15 18 Pzggots Caſe, that the fame ſhall avoid the 


— 


whole deed. 'But that the breakipg of the Scal of 0n- thon'd | 


not avoid it but for part.But the Court (aid, That it was cl:ar- 
ly all one, whceretore he prayed Judgment for the Flaintitt. 
Serjeant Pheaſant contrary, Tnat the whole deed is avoided, 
and 101 eft fatium of the Dctendant, it is npt.the {ame Bond 


In nature and ett:ct as it, was b-fore;and as 5 Rep. 119-J/oe!p 


dales Caſe, is if the deed, were altercd by interiincation, addi- 
tion, raſure and breaking of the Seal,there the Dctcnd ant may 
plead noz eſt fatum,becaulc it is not the ſame: decd ; ſo in this 
caſe it is not the fame deed, for, whereas it was joynt at ihe 
friſt, now if the deed ſhould ttand good againit the D:fcn- 
dant, only, it ſhoujd be his, Bond ouly,. where it was his 


Bond, and the-Bond of another at the tmti,and fo not the ſame 
Band 3 and 3 H7. 5, ought to be taken of a Bond joynt and 


{cvcra], b:cauſe that moti, Bonds are fo, and then it is clear 


gur very. Caſe, and. there it is: reſolved, That if two be boun- 
den ina Bond ,, and. the Seal of, one 1s diffolved and taken 


from.:the Bond that it;avoids the whole deed, and it is not an. 


Obligation joynt and ſevera}, but joynt or ſeveral at the E- 


lection of the Obligze, tor he cannot-uſe both 3 and- when he 
kath by his own Ac deprived himſelf of this Election (as in 


Defendant, the whole. Bond :is thereby gone, for by that 


, .mcans the Dcfendant only ſhall be charged, where both 


.werezand therefore he conceived that if Igrantun:oa manan 


Annuity, or a robe,it the grantee releaſe one of them,both are 
gone,becauſe he hath deprived himſelf of Eleion : ſo in this 


caſe; he by.his default ſhould prejudice the defendant here, 


.which ought not to. be, & he compared this caſe to Layghters: 
caſe, C.5.Reps21.Betides,if the whole deed thould.not — 
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-eur Caſe) which goes in prejudice of the Obligor, who is the \ 
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be avoided,it ſhould be a great prejudice to the Detendant, in 
as much as if all happen to be in execution tor the debt 
due upon that Bond, as by the Law they may,and the one & - 
ſcape, the ſame ſhould give advantage to the others to have 
Audita querela, and by that to diſcharge themſelves, which 
the Detendant here ſhould loſe, if che Obligation ſhould fiand 
in force as to him only,$ Rep. 136. Sir-Fohn Needhams cafe, If 
a woman Obligee taketh one of the Obligors to be her Huſ- 
band, the ſameis a diſcharge to'theothcr. - Two commiit a 
treſpaſs, the diſcharge of one is the diſcharge of both, yer it is 
there joynt or ſeveral at the will of the party who rcleaſeth, 
But it may be objected, that it is a Caſual act here,and there- 
fore ſhall not be ſo prejudicial to the Plaintiff here. To that he 
anſwered, That that ſhall not help him, becauſe it is- his own 
lacheſs and default 3 and the ſame Objection might have been 
made in Piegots caſe, where the Obligation is altered in 4 
material place by a ftranger without the privity of the Oblt- 
gee, and yet there it was reſolved that the ſame ſhall avoid 
the deed. Belides, if the Obligee had delivered the ſame over 
to another to keep, and it had been caten with Rats and 
Mice, yet tat would not excuſe him, and by the fame reaſon 
{hall not help the Plaintiff here. Mutthewſons Caſe, C. 5 Rep. 
diftcrs much trom this caſe, becauſe there the Covenants are 
{cvcral,and not joynt as in this Caſe, and therefore if the Co 
venantee doth releaſe to one of the covenanters, that ſhall 
not difckarge the others. For the Caſes of 14 H.$. and 
F;ggots Caſe they differ much from our Caſe, for there the 
covenants or condi:10ns againſt the Law are void ab initio by 
the conſtruction of the Law, and no alteration as in our caſe 
by the Act or default of the party by matter ex poſt fas, and 


. therctore thoſe Covenants or Conditions againit the Law can 
"not 'vitiate thoſe which were good and according to Law,b& 
* cauſe they took Hotany cect at all. So if a Monk and 4- 


rother be bound, the Bond is void as to the Monk, and good 
as to the other', becauſe there is no ſubſtquent alterati- 


* on'by the party 3 but the fame 1s void by conftruction of- law 
"'ab 3#1i0:5nd upon the ſaruc reaforrRands the Calc of the Fine 
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pat-of the other ſide. For which eauſcs he prayed Judgment 

for the Defendant.” Note, the Court, viz. Fofter,Reeve, Craw= _— X 
key and: Bankes | Chief: Juſtice did tirongly incline that Judg-. : 
ment ought-to:be given for the Defendant 3 and their reaſon 

was, . That if the Obligee by his Ac or own lacheſs dif 

charge- one of the Obligors, where they are joyntly and ſe- 

werallythannd; that the ſame diſcharges them all : -but_gave 

day forthe farther debating of the Caſe, for that this was the 

firſt time it wasargneds jt | a 


12 30a 1ae cz 
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. 207. ; By Juſtice Fofter and Baxkes Chief Juſtice, a Truſt 
is not,within the Statute of 21 Fac. cap. 16. of Limitations 3 
and therefore no lapſe;of time. ſhall ——_— remedy in E- 
quity for it 3, but for other: Actions which are within the Sta- 
tute,and the time elapſed by the Statute, ithere is no remedy. 
il ta Equity and that (they ſaid) was always the difference ta- 
| + ken by my Loxd Keeper Caventry « but Juſtice Crawley faid, 
p that he had conferred with the Lord Keeper, and that he told 
him that-remedy in Equity was not taken away in other Acti- 


n ons within this Statute. ».'4 ef- 1 © 

re rs | Sn, Ha 
> þþ 208,,.It was* faid by, the whole Court, that they never 
: 'grant;an Attachment without an Affidavit in writing, . 

y +» 209+ The Caſe -before of the waxrant of Attorney, was 
le betwixt Firburne and Cruſe, and was entred Triuite 17 Car. 
d And..now, it was reſolved upon reading of Preſidents in 
fie Count,.[.that-no. warrant of. Attorney ſhall be made or filed, 
I becauſeghat.it is; an exror and not helped, being after judgment 
i 1i0-1N6bil diczt, & that.nene'of the pretidents came to our caſe. 
d The greacett part: of preſidents were theſe, viz. the fixt was 
I” 1 Gar. Taylor againlt Thellwell, the ſame appeared to;be vp- 
| Carr Braſgrove 3gain. Brookes and 1n that Cafe it dig.not,gp 
; ; "© pear 
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pear thai. any Writ of Error was brought. Anothes was, | 
Paſeb25./Car., Taylen:againſt Synds. Another Hill. 6 Car.; 
Sw3th againſt Bland, in that it was conceived: to:beameng> 
ment only 3 and-it was agreed fot Law, that where there 
was warrant of Attorney, it might be amended for a» 
ny defect in. it, as where there is a miſpriſion of the name 
os the like, 2s it is refolved By. amendment 85.'and, ſo is 
rand 2 Phil. and Mar.:Dyer:105. pl. 6. expreſly, where 4- 
licia tor Elizabetha inthe warrant of Attorncy was amen= 
ded; and that after a Writ of Error brought by conſtrucion 
ot the Statute of 8H. 6. and ſo is g E. 4. Br. amendment 47. 
Aud Juſtice Reeve ſaid, it cannor appear to us by any of the 
Gid Prefidents, whether there was a warrant of Attorney or 
not :; and perhaps-upon examination it might appear to the 
Judges that-there was a warrant of Attorny, 'which is helped 
by the Statute of $8 H-6. and-that might be-the'reafon wiich 
cauſed them- to orderthat it ſhould be filedzbut that doth not 
appear to us,and therefore the preſidents were not to the pur- 
pole. Bckides,ir doth nor appear by/any of thend whether judg> | 
rmient were giveror not and before judgment: 4c may be-a4 
mended,as the Book is, 9 E.qe 14-br.amendment 47+ Belides, 
in one of them the Plaintiff did negle to remove the Record, 
which is the very caſe in Dyer, and that was the reaſon that 
the waxrant of Attorney was filed, but in-this Caſe there -ap- 
pearing tobe no-warrant of” Attorney it 'is-not he}ped by the 
Statute of $ H.6. and after a Judgment, and that upon Nibil 
dicit, which is not holpen by the Statute of 18 Eliz\and there 
ho Lacheſs/in removing of the'Record by the Plaintiff; and 
for theſe reafons-the whole Court was againſt the Defendant 
in the Writ of Error, that it was Error, and therefore ought 
not-to beamended. Note,that in this Caſe it was move that 
the warrant of Attorney -might' be filed in this Court,/after 
Error brought in the Kings Bench: but obferve; that iF ic had 
been a'thing amendable, that had been no impediment to it, 
for things amendable before Error brought, are amendable 
after, and if the inferior Court do. not amcnd them, the ſupe- 
tior may,and ſoit is adjudged '8-Rep.162- in Blackywotes _ | 
an 
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| and fo is the Caſe Exprets iu the point, x and 2 Phil. and Mar. 
- 105. pl. 16. Where a warrant of Attorncy was amend- 
in Banco after Error brought and the R-cord certified, This 
is only my own obſervation upon the Cale. 
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210. N information was brought for the King againſt 
Edgerley Carrier of Oxford, becaufe.that where 
by che catitom of Exg/znd ho Carrier or other 

þ . perſon ought to carry above two thouſand 

weight, and that with a Waggon having -but tw6 wheels, 

and buc'four horſes, that the Dctcndant had uſcd tor the ſpace 

of a year alt paſt to drive Q#oddam geftatoriune, Anglice. a 

Drag or Waggoi, Cum quatuor rotis & nm innſit ato nunse* 

ro equoruns, vize With twelve Holes betwixt Oxford and 

Loxdoa,and he had uſed ro carry with it five thouſand weight, 

ſo that he had digged and ſpoiled the way in 'a [Lane calkd 

Lo: be-Lant, that the people could not paſs. To'which the 

Defendant pleaded Not Guilty, and wis found! guilty by:Vero 

dic and many tx&ptions were taken to the Informations 
ail which were over-raled by the Cour:','viz. Mallet and Heath 

Faltices , ard Bramfton Chief Jaftice, ro b= milpiiti.n;'; the 

firſt was, That he drave a Waggon Crum innſitato! iumers e> 

eurun, 20d doch not ſhew the certain number of chem, and 
therctore the Information which was in the nature of a! De» 
claration was fiot good tor the incertainty. Bur per Curiam 
the ſame wis miſtaken. for it faith, that he drave witheicven 
horſes. Th: ſecond <xception was, That the uſual weigit 
whichrit ought to carry is not ſhewed 3, but that was ruledaly. 
4 to be a miſtake, for it ſaich 2000 weight. Tne third was 
that it1s nat '{hewed in the Information that tlie way did icad 
to other Market- Toiwns than from Oxford to Lond/n5 but it 
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wa$ruled 'to' be good notwithſtanding. that exception, be- 
<canſe that the place 2 qo; and:the:pJace ad quem is let down, 
And it is/ not material whether it lead to other towns or nox, 
The fourth exception was, That the-Nuſance is ſaid. to bein 
a place called Lobbe-Lane, ard it is not ſhewcd of what 
quantity or extent that Lane is, 2iz. how many poles or the 
like : but it was ruled to be good, gotwithſtandmg that; Fir; 
becauſe that the Jury have found that the way was liopt that 
* thepcople could not paſs; and if it was (o, then it's not ma- 
terial how long-it was. Secondly, Lobbe-Lz2xe is ſaid only 
for the certainty of the place,that the Viſne might come from 
it: for of neceffity it will bea Nuſance through the whole way 
betwixt Oxford and London. And Laſtly, the Nuſance is laid 
to be through all Lobbe Lane, and therefore it is good not- 
withſtanding that exceptson alſo. And therefore the matter 
and form.of the Fafoxmation being admitted good, then the 
Queſtion was, what Judgment ſhiould be given in this Caſe 3 
- whethey that the Carrier ſhould repair it.at his own coſts, or 
fbould be fined for the Naſagce . to the Commonwealth or 
not ?. Juſtice Mallet : there are ſeveral Judgments in.Caſes of 
Nufance 5 if it be an afliſe guia .levavit, Or quia exaltavit, it 
ought to b=-part of the Judgment, that the Dclendanc demo- 
Iiſh 3t_at his own, coſts. ; lo where a Nuſlance 15 $9. a Rives, 
9 Aſp1-6-But our Caſe differs much from,the caſe of the Ri 

yer,for that is a High-way which, leadeth to a Port to which 
all teſort, and therefore a ſtronger Cal? 7: but he conceived 
that the Judgment ſhould not be that he.ſhould repair it, be- 
cauſe it. is ſajd.in.the Information, that the Townlhip ought 

and therefore it differs txom.thole Caſcs:and he doubted whe- 
ther he ſhould be tined or no, becaule that the information, is 
not vi O: armis, and ogt againit any Statute,for then it ſhould 
be a contempt,and ſo hneable;but not withſtanding he agreed, 
that he ſhould be fined. Fulſt, becaulc-it is laycd tobe Cope 
. tra pacem Domini Regis, & ad nocumentum of the Kings peg- 
ple; which isa contempt, and therefore ,hincable, Secondly, 
becauſe chat although, it is not laid, to bevi F arm, ,yet.it 1s 
laid..to bg:a rooting and ſpoiling, which implicth orcg.s 
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- LONA81 9 HP 6: where a Nalatice was with forcey rice! 
the Defendane was fined?-Thetr admitting that the Defen-" 
dafit ſhall be tifie#5 the Qrieſtionithen'is, What fine ſhall bes 
{ upon him? and he (aid, that it{ſhall be Secundunt quranti- + 
thier del;dti,& ſalvo wainagio ſua according to the Statute of 
Mins Chirtacap. 14. & Weſti2.So that we ought not toaf?'! 
RE a Fine upon any *Freeholder'to take away his: contene-" 
rffent 3; not m_ any Villain to-rakt away his wainage'z4#hd 
hefaid; 'thatthe concaved that the Hine ' fee upon him o:he 
to be the lefs, for the great prejudice which might come to 
the Defendant, becauſe that the Townſhip might have ani A- 
Ripii upon the Caſe again him, -becaute they are bound to' 
repair it, and therefore hecitcd 27 H: 8. 27. Phrther, hc took 
exception to it, that- it is not ſhewed of what value or eftate+ 
the Defendant is, ſo as we might know What tine tofmpoſe 3 
for ſuch tine ought to be'1mpolet}-S2/vo wo1inagin ſus as afote= 
ſaid ;- and he compared it to the Caſe in 4 E'41-36.' a Juror 
is demanded. and doth not appear, he hill be/hracd to the va-* 
lae of his-cſtate for a year: 'but' that ought td he enquifed of 
by the Jury; and'not ſet by the 'Cotirt, -beearbfe! they do not 
know the value- of this eſtace*,” ſo ir this ' Cele: but notwith-i 
ftanding he agreed, that he ſhould'be-tined; becauſe it appza>« 
eh j0w6how gre his ful was, and the Hint gtipit to be'as 
aforefaid, and thereforehe ſet a fint-uport him of: 60r Marks 
Jaftic® Heath: two things are hert conſiderable, whertiertthiere| 
fhallbe&any Judgment as this CHc55and adniiteiog that there 
fall, what Judgment ſhalt be giver; 'and tie iagreed-that. Judg- 
ment ſhould be given, '' becauſe that the Information/is good; 
#s well-for the torm: as for the matter of 'it; itis -pood for 
<hematt:r of it; b:ciuft Mzlnkt ir [e & id ronniijitune prebs - 
lcam;and thereforgitis property pliiiithable +#this Court, 'd. 
the* tather'now, becauſe not Punhable inafieber Court, 
the Star-Chimbet' ÞMhg-now daken away 7and it is good for . 
the form: of it} for' ir bath 'ſafſfi-iem certainty, -as is -b:fore 
ſhewed: -Now for the judgmm what thall-b: given, he a- 
gree@chathe thould*b. tracd and impriſoned; for iwpriſont 
ment i6'tncident*to a-fine;- but he did notdeterinine whitt' the 
cp fine . 
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fine ſhould be, he agrecd the Rule that the tine thall be frewn- | 
dum quantitetem delifli, and that cannot be (o little as it is 
made ; tor alchough Lobbe-Lane be Jaycd in which the Nu- 
ſance ſhould be, that is only tor neceflicy, that there may be a 
cextain place for the Viſne, but ot neccſlity the Nuiance is 
through the whole High-way betwixt OCaford. ati. Lendans 
And becauſe we will not offend as the Star-chamber did by af- 
{fivg too high tines, tor which it was Jultly condemancd 4 fa, 
upon the othcr lide, we ought not to ſet ſo 4inall fines,that we: 
iojure Juitice,and be thercby an occalivn to increaſe ſuch faults 
where we ought to ſuppreſs them : and theretore he conceis 
ved the tine (ct by Mallee too litue 3 but he agreed , that 
the Judgment ſhould be tine and jm;priſonment 3; but he ad-, 
jorncd the ſetting of the tine, until he had conſulted with the 
Clerks, whether it ſhould be inquired of by Conmillion, or. 
other good information. Brawſion Chict Juliice, that the Ins 
tormation is good for the matter and the torm ; but he obje- 
&cd, that where it is ſaid, that he did drive quoddan geſts+ 
torium,that g:ftatorium is a word. incertain,and chat thcretore 
thc Ivformation - thould. be inſutkgient 4 but he agreed ghat 
notwithlianding tHat, that it was good by reaſon ot the, Av 
glice, for that reduccth it tocertainty's and he citcd the;Caſe 
betwixt Sprigge and Rawlinſon, FPoſcb. 15 Car. in, this 
Courtz whetrc the Caſe was, that a man brought an Ejefone 
firme de xwno repoſttorio, which word was put for a Warchoulez 
and 3. ſolved that it was naught tor the 1ncertainty, butithe 
Chicf Juſtice here ſaid that 11 had been good it it had buen:exs 
plained by an Anglice, and fo he (aid ir was reſolved in that 
Caſe, and thercforc he agreed that the Information, bere was 
good notwithſianding that exception by rcaton of. the Au+ 
glice, this off.nee 5.an offence againlt thg Commonwealth; 
aud (uch.an offence for which a aan may b- indicted, tor it 
is laid in the Intermation (Oo be ad nycumentam Ligeorum 
Domini Regis, wherefore he agreed that the Judgmeut thouid 
be a tine, with Cepiatar, and be (aid, that it cangotjbe parc of 
the Judgmaync in this Cale, that the Detendant ſhould 16 
peir it, b: cauſt it is faid in the Intormation -cxprefly, hk 
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(andlo Juftice Heotb which I b:fore omitted that the, Town- 
fhip cannar have their: Actions, for.ſfo. there ſhould be nivlci/ 


plicity of Actions, which the Law will not ſuffer 3 bur he | 


conceived that if any man had a fpecial and pcculiar damage, 
then he might have bis Action, otherwile not 3,25 it a man 
were bound by preſcription or tenure to repgir. that. place 


- galled Lobbe-Lane, or any- part of.it, then he might, haye his 


a&ion.upon the Cale againſt the defendant,otherwile not: he 
agreed that the fine ſhould. be ſecundaus quantitatens delidii but 
yetnot, toq high, becauſe the other Parithes may have their 
Jaformaciqn is like manuer againſt the Defendant, but he a- 
greed toadjora. the ſerting of the fine. - 


ji -al + Southward 2ginſt Millard. 


209.7] N an:Ejedone firme,the Defendant pleaddd Not Guilty. 
:1;.; Upon which. a ſpecial Verdict was found.Nicholls pol- 
{fled 'of a Term tor 1000 years, :devided the fame to-E. his 
daughter. for life, the remainder toi Fobn Holloway; ani} made 
Lowe the-Husband of the Daughter' his Executor and died: 


Fobn Holloway devilcd his intereſt ta Henry and George Hollo- 


Bay, and made Oliver. and others his Exccutors and died 3 at- 
terwards. Lowe ſpake theſe words :  {f E. my wife were dead, 
wy ieftare in the premiſſes. were ended, and then it remains to the 
Holloways. E. dicd,'the Executors of Fobu Holloway made 
the Leaſe to the Plaintiff, and Lowe made the Leaſe te the 
Defendant, who catred upon the Plaintifl, who brought E- 
jefione firme 3 and whether upon the whole matter the Defen- 
dant were guilty or not of the treſpaſs and cjetment (uppo- 


, Fed;theJury rcierred ta the Court : and the points /þp3i) tne 
go two. ' Firft, whether the words {poken by Ly ve ite 


tor be a ſutficicut aſſent to the devile..or not 4. admii- 


ting that it is, then the Secoud Point is, Whether. thi-- aVen* 


'camein qye time or not, as tothe intereſt of Fobu Fillomay in 
the 'remainder:, becauſe he dicd before: the words tporcn 
;which ſhould make.the aſfent '3, and. as to that, the pour 15 


no 
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theiPatiſhjoners ought tq,repair.it ; and the Chick Juſtice jd, == 
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no-other, buc that the Legatee dieth before affent to:the'/Le-" 
gacic,- whether aſſent afterwards came too late, 'orthae the . 
Legacie ſhall be thereby loſt or not;that' is'the Queſtion; and 
by Juttice Mallet, it is a good aſſent, ahdthat in due 'time; 
And here ſome things ought to be cleared'in the Caſe: Fir; 
that the deviſe to Fobn Holloway inthe Remainder is good by 
way of executory deviſe. Secondly, that thedeviſe by Fohy 
Holloway to Henry and George is a void deviſe, becauſe but's 
pollibility. - Thirdly, that the aſſent to'the firſt deviſe 1san 
aſſent alſoto him inthe remainder. And laſtly,thatiF an Ex: 
ecutor enter generally,he is in as Executor and notas deviſeet 
all which are reſolved in Lamperrs and in Marvbew Munnings 
Cale. - Now theſe Caſcs biting admitted; the Queſtions, Wizz 
ther that Lowe the Executor here hath made a ſufhcient De- 
claration,to take the//Term as: Debiſee wu che right of his wife, 
or not : for he hath his Ele&ion to take it as executor,or in 
the right of -his wifez and as T concavethe: hathiimade 3 
Elc&ion.tobaveit as Legateeini the rightaf his wifaThe laſ 
«words, viz: That they 'id'remains tothe Holloways; which js 
3mpoſfible. byLaw: to be becauſe that the deviſe to therh;ws 
void; :he:did: not waigh , becauſe -but additional, dnd::the 
#ittwardsof themſelv. s are ſufficient to make an:afſenc, it js 
not a transferring of an'Intereft, but an aflent only. tes, 
which-was given-by ths firſt Tetiatur, and.after aſſent, the de 
wiſes is in by the firſt Tetiator,and:that being but a perftGing 
'A&likean Atcrornment, and admittance ofa copy-holdet;the 
Law always favours it, for the Law delights in perfeQion,aid 
therefore an afſentby one-Execcutor ſhall binde-all;: ſb:an af- 
ſent by one Infant-Executor:above 14 years ſhall .binde the 
-ether, 'fo.an aſſent-: to the particular 1 Fenant is gaod co bita 
in the; Remainder 3 Admittance of! a Copyholder f4rlife; is . 
admittance of him'in theremainder :- which Caſes ſbew.'th3 
an aſſent beg but a perfecting act;theLaw ſhall always 
a large ebnſiruQion of it : and he ſaid, that. Mannings cafe:in 


thps-$'Rep.: is the very Caſe. with our Caſe, asit appearetham 


the pleading of itn the new Book of Extries 1494b5:and allo 
in-Mannings Cafe aforclaid,-bur:that [Caſe was nofircfotved 


upon 


\ 
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'ypon that point, for the deviſe there was,paying fo much,and 


the deviſce being alſo executor payed the money, and there- 
fore it was ruled to bea ſufficient aſſent to the Legacie, and 
therefore our cafe may be doubted notwithfanding that caſez 
and for my part I conceive it a good af{-nt to the Legacie in 
our Caſe. And for the ſecond point, I hold that the aſſent 
comes in due time to ſettle the Remainder,although that Fobrr 
Holloway were dead before, for otherwiſe by this common 
caſualty of death, which may happen fo ſuddenly that an aſ- 


| ſent cannot be had before, or by the wilful obſtinacie of the 


Executor, that he will not aſſent , Legatecs ſhould be defeat- 
ed of their Legacies, which would be a great inconvenience. 
Beſides, I hold that the deviſe by Fobx Holloway was void, he 
having but aÞollibility at the time of the deviſe, and therefore 


| that it remain to his Executors, and by conſequence, that the 


Ejedione firme brought by their Leſſee will lie. Juſtice 
Heath acc. for the Plaintiff ; Three things are here contidera- 
ble. Firft, whether there need any aſſent at- all of the Execu- 
for to a Legacie. Secondly, whether here be an affent or 
not. Thirdly, whether this affent come in due time or not. 
The firſt hath been granted, that there ought to be aſſent, for 
the great inconvenience which might happen to Executors if 
Legatees might be their own carvers,and fo are all our Books 
except 2 H. 6. 16. and 27 H. 6, 7. which ſee to take a dit 
erence;zwhere the Legacie is given in certain and in ſpecie,there 
it may be caken without aſſent, but-where it isnot given in 
certain , there it cannot 3 but he held clearly the Law to be 
otherwiſe, that although it be given in certain, yet the Lega- 
tee cannot take it without aflent of the Execugor 3 for ſo the 
Executor ſhould be ſubje& to a Devaſtavit without any faulc 
1m him, or any means.to help himfelf, which ſhould be very in- 
convenient. Then the- (econd'thing here to be conſidered is, 
Whether there be an aſſent or not : It is clear, that if an Ex» 
ecutor enter generally, he ſhall be in as Executor, and not as 
Legatce, forthat is beſt for him to prevent a Devaſtavis z and 


it is as clear, thatif he declare his intention to be in as Le- 


gatce, that then he ſhall be ſo:then the Queftion y—_ 
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ther the wards in qur Caſe be a ſufficient deelaration of the 
mind of the Executor.to take the fame.as Legatee in the righe 
of his wife or-not : and ths that it-is. He agrees that the 
ſccond words are not ſo weighty as the firſt 3 but he held the 
firſt words are ſufficient of themſelves to make an aſſent; and 
when he ſaith, that then it remains to the Holloways, that 
proves that he took notice thereof as a Legacie, and that he 
would have it in that right, although in truth -the deviſe 
by Jobn Holloway was void, ſo as it could not remain to 
them, For the third,he held that the aſſent came in due time, 
otherwiſe it might be very prejudicial to Legatees, for elle by 
that means they may be many times defeated of their Le- 
gacies : for put Caſe that an Executor will not affent;and the 
Legatee dieth before he can compel him to afſent, or that 
the Legatce dicth in an inſtant after the deviſor,in the 5 Rep. 
Princes Caſc.it 1s reſolved that an Infant under 19 may not 
afſent toa Legacie, nor.the adminiſtrator Durante minori 4ta- 
te then put caſe that the Legatees dic during the admini- 
{ixation, durante minori etate, in whole time thcre cannot be 
an-aflent, It would be a viry great miſchict,. it that in.avy of 
theſe Caſes the Legatees ſhould be defeated of their L:gacies, 
when by poſlibility they- could not uſe any means to get 
them : wherxcfore he held cleazly that the afſent ot theExe- 
cutor after the. death of the Legatee came in good time, 
- and, therefore he concluded tor the Plaintifi.. : Bramftom 
Chicf Juſtice alſq-for the; Plaintif.- For. the_ hrit point, 
he held that, there. is a good aflent. 3, and he faid , that 
Mannizgs Caſe hath the vexy words which our Caſe hath,but 
my Lard Cooke did .not ſpeak of theſe words in the Report of 
the Caſc, becauſe he conceived. that the payment of. the mo« 
ney was a {utfhcient affent to the Legacie ; but further I con- 
ceive, that it differs fully from Mannings Caſe, for there it's 
found.expreſly, that the Executor had not Aﬀets, and there» 
fore it ſhould. be hard ro. make. him aſſent by implication, 
thereby to ſubje&q himſelf to. a Devaſtavit > for as 1 conceive, 
an Executor ſhall never be made (o' aflent by implication 
where it is found that he hath not Aſſets, but there ought 
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- bean cxpreſs aſſent, by reaſon of the great prejudice which: 
might come unto him, but in our, Calc. itis not found that, 
Lowe. had not Aﬀſets; an Infant cannot.affent without 'Aﬀecs 5. 


but if there be, then. it ſhall bind him, and perhaps that was 
the reaſon that my Lord Coke did not report any thing of 
theſe words, whether they were an aſſent or not 53 and his pa(- 
fing over them without ſaying any thing. gf them,ſcems part- 
ly co grant and agree, -that they did not amount-to an aflcnt. 
A man deviſeth unto his Executor payipg (@ much, and he 
payeth it, it is a good aſſent to the Legacie 3 ſo is Matthew 
Mannings cale 8 Rep.and Flowden Comment. Heleden and El- 
kingtons cale : and he ſaid, that an aſſcnt is a perteRing act 
which the Law favours, and therefqye he: laid that it was ad-. 
pudged that where an Executoy 4d cantra& with che devilce 
for an afſignment of the Term to him deviſed, that ic was a 
good aſſent to the Legacie. For-the ſecond paint alſo he held 
clearly that the afſent came in due timezfor otherwiſe it ſhould 
be'a great inconvenience, for by that means it ſhould be de- 
ttructive to al} Legacies 3 for of neceſſity there ought to be an, 


” 
” 


alcat of the Exccator,ard it he will, agt afſent,and the Lega+ 
tce dieth before he can compel bimto aſſent, or it the. Lega»> 
tec dieth immediately after the -Devilor . betore any. aflcax, to. 
the Legacie, in the fil Caſe it ſhould be in the ppwer of the. 
Executor, who is a ffran er,to prejugiceme 3 and inthe latter | 
Caſe, the AR of,God-ſhoald prejudjce me, which 3s againſt, 
two Rules of Law, that the AG of 2 {iranger, or.the,aG of, 
God ſhall not prejudice me, wherefore without queſjign.cthe | 
afſent comes in due time. Befides, If a Legatee dieth before 
afſent to a Legacie, the ſame ſhall be affets in the hands of his 
Exccutors; and the Legatct betore affent hath an intereſt de- 
mandable in the Spiritual Court. Au Exccutor before pros 
bate hall not have an Aion, but fie may cleale "an Action,” 
becauſe thar the riglit'of che Aion is tn him * ſon. this'Caſe, 
athough thar the Legatee before aſſent hath not an intereſt 
granfable, yet ye hath an Interclt releaſable, A man ſurren-* 
ders Co phol-Lang © tliz'uſe of another, and the ſurrende- 
ree tcth: fore attrhitfance; yet his heir may be admitted 5* 
hs T 2 _ 
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and this Caſe is not like thoſe Caſes put at the Bar , where 
there is but a meer poſlibility, and not the leaft Intereſt 3 as 
where the grantee of -a reverſion dicth' before Attornment, 
or the deviſce before the deviſor, in thoſe Caſes the parties 
have but a meer poſſibility , -and therefore countermandable - 
by death : but it 1s otherwiſe in our Caſe, as I have ſhewed be- 
fore, and therefore I conclude that here is a good affent, and 
that in due time, and therefore that the Eje&oxe firme brought 
by the Plaintiff wellficth. © 


Dale ard Worthyes Caſe. 


212+ Dt brought a Writ of Error againſt Worthy to re- 

verſe a Judgment given in the County-Palatine of 
Chefter 3 and the Writ of Error bore Teſte before the Plaint 
there centred, and whether the Record were removed by it or 
not, was the Queſtion : and the Court, viz. Mallet, Heath 
and Bramfton were clear of opinion, without any ſolemn de- 
bate, that the Record was not removed by that Writ of Er- 
ror,becauſe that if there be not any plaint entred at the Teſte 
of the Writ, how can the Proceſſis according to the Writ be 
x&moved, when there is no Proceſſis entred ? and that failing, 
all fails 3 and beſides, it is meer for delay of Juſtice : and they - 
agreed,that a Writ of Error bearing Tefte before Judgment is 
good.as 15 the book of x E. 5. 4. becauſe that there the foun- 
dation ſtands good, and it is the uſual' courſe of praGiiſe for 
the preventing and ſuperſeding of Execution. 


Tuder againfi Rowland. . 


313+ AN EjeQione firme was brought 3 and in the Writ . 

ts was vi & armis, but it wanted in the Declaration, 
and whether it were Error or not, or whether it were amen- 
dable or not, was the Queftion : and Sbhaftoe for the Plaintiff 
held clearly that- it was not Error; but the Court did not 
hear it at that time ; the Caſe wes Entred Poſch. 16 Car. Rot 


333: 
214+ Bolfirogd 
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214+. Bolſtrood prayed a Prohibition to a Court-Baron,as al- 
ſo an Attachment againſt the Steward for dividing of Actions 
to bring the ſame within their Juriſdictien to defeat the Com- 
mon Law, as alſo for refuſing-to ſuffer theDetendant to put 
. in any other Atcorney for him than one of the Attorneys of 
that Court ; and the Court awarded a Prohibition, and the 
Steward Darey of Lincolns-Iu1, then at the Bar, the Court 
ruled that he and committed until he: had anſwered to in- 
terrogatories concerning that miſdemeanor 3 and they (aid, 


That an Attorney at Common Law is an Attorney in every. 


inferiour Court, and therefore ought not to be refuſed. 


Rudſton and Yates Caſe, entred Hill. 
15 Car. Rot, 313. 


5-13 brought an Ation of Debt upon a Bond 
L \._ againſt Tater; the Defendant demanded Oyer of the 
deed and condition thereof, and upon Oyer it appeared, that 


the Bond was conditioned to perform an award:ty which the 


defendant pleaded that the Arbitrators made no arhitrament; 
upon which they were at iflue, and the Jury found this ſpecial 
Verdict, that the Defendant Tates and one Watſoy ſubmitted 
themſelves to Arbitrament, and found that the; Arbitrators 
made an Award, and found the Award in bee verba 3 but fur- 
ther-, they found that Watſon was within age at the time of 
the ſubmiſſion : and whether upon the whole matter the Ar-. 
bicrator had made any award or not, the Jury left it unto the 
Court 3 ſo as the Queſtion is no other, but whetheran Infant 
may ſubmit himſelt to an award or not:for it was agreed,that 
if the ſubmiſſion were void, that the award was void, and by 
conſequence the Bond void and note, that the Caſe was,that 
Tates bound himſelf that Fatſon who was an Infant ſhould 
perform the Award's and the Coudition recites, that where 

| | Watſon 


I. 
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Il atſon who was an Infant had ſubmitted himſelf to an a- 
ward, that the Defendant binds himſc!t that he ſhould per- 
form it, &c. So then if the Submuſlion be void, all is yoid;z no 
ſubmiſſion, no award.and ſo no breach of the Condition, 'and 
therewith the Books agree, 17 E.4- 5-19 E 4-1. 28 H:. 6. 
13- 5 Rep. 78. 10 Rep. 131. b. And by Juttice Ma/ler,the ſub- 
miſſion is void,and void in part,void in all,for a ſumiſfion is 
anentire thing, and therefore cannot be void as tothe In- 
fant, and ſtand good as to the man of full age. There are but 
two Books expreſs in the point, 14 H. 4. 12.8 16 H6. 14, 
and none of thoſe are of any authority 3 in the firſt' rthete 15 
no debate of the Caſe. And the ſecond is a flat quere:and as I 
conceive the better Opinion is , that the award is yoid ; for 
where it is there objected that it: may be for the avail of the' 
Infant, Br. tiz. Coverture and Infancie 62 {ays Quere of that, 
for it may be that the recompence given by the award, .may 
be of greater value than the Law would give inthe Adion, 
and therefore by poſhbility it, may, be a diſadvantage unto him 
and the Caſe betwixt Knight and Stone, Hill. 2 Car. in this 


Court, Rot. 234+ where this very point was in qu [tion, 1t was. 


reſolved that it the-Infant had been bound to pe form. the a 
ward, that the Obligation had betn void. Further, it was a-. 
greed, that if it appear aſterwards to be to his prejudice, that 
that ſhall mike the award void 7 butthe principal point was 
not adjudged, becauſe that the parties agreed: . Bat whereas 
it was then, and'now alſo objected; That if an Infant cannot, 
ſubmit himſeK to am Arbitrament; that thereby he ſhould be 
in a worſer caſe than a man of full age,for he may have done 

a Treſpaſs which fubjes ———_— by ſuit in Law, 
which if -he cannot diſcharge by his ay, he ſhould be in a ' 
work condition than a, min'& full 286, FF hit" ſhould Tofe | 
that advantage: TVthat' he nfwertdHhaf AA 0nd 


FOE 


b: pzrmitred to that Fe n#$HtWfTE10G therfby, for 

not difcretion to-chhfea compr tr rbAY1 ndan Arbi- 

trator might give' gredtctlamaYſetthan' require: 

anFhc is worſe — cheEdnk ot ſworii, 

a Jadge is: Beſides a7 Mitant Hitt vers i which 
© JJ 311) 65127Y CUCINNS&STO- LY WISYT — 
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the Court would allow, but an Arbitrator not, It an Infant 
* make default, the fam: fhalt not bind him 5 {o if he contets an 
A&ion;the ſame ſhall not bind him,and therefore he is-iv 6ct- 
ter Caſe without ſubmiſſion, than by it : and if an Infant can- 
not chuſe an Actorney,. much leſs a Judge, for an Arbitrator 
isa Judge : an Infzat cannot bind himſelf Apprentice , al: 
thought may be pretended to be for his benetitz ſo 21 H. 6, 
31. he-cannot chuſe a Baylift, yet that is for his ben<tic3 he 
cannot give an acquittance if hedo not receive the money, 
5 Rep. Ruſſels caſe, but if it bz apparent for his beactit,ic may 
begood, as a Leaſe of Eje&ment to try a title made by au 
Intant'is good, becaulc it is apparent for his bencfit ; an In- 
| fant is is cuftodia Legis, and therefore we are bound by Ozth 
to defend him. Bctides, an Intant hath not power to dii- 
poſe of his goods himſelf, and then how can he giye ſuch a 
power to another?For which reaſons he conceives the ſubmil- 
fion void 3 and if no ſubmiſſion, no award 3 and theretore he 
gave Judgment ' againſt the Plaintiff, ©xa9d. nihil, capiat per 
tillam. Juſtice Heath alſo againſt the Plaintiff ; True it is, 
that in this Caſe a ſtranger is bound that the Iofant ſhall pcr- 
formi the award,but that tecites the ſubmiſſion by the Iatant 3 
and the iſſue 1s, whether they made any award or not,(o as the 
ground is, whether there be any ſubmiſſion or not 3tor no ſub- 
miſfſivn,no awatdzthat'ſo by, canſequencc Judgment ought to 
| be given againſt the Phaintiff « and he held clearly that the ſub- 
miflion is void,that an Tofant cannot ſubmit himſelf to an Ar- 
bitramient : the Judgment of Arbitrators (provided that they 
keep theimſelvis within their JuriſdiQion) is higher than a- 
ny fadgment given in any Court; for if they erre;no Writ of 
\ Err licth to reverſe their Judgment,: and there is not fo 
much as equity againſt ther, and therefore it ſhould be a hard 
cat, that. an Infant ſhould have power to ſubmit himſelf co 
that which ſhould be final againſt him, and no remedy 3 tor, 
eonſenſus tollit  errorem ; whcrefore he conceived that the ſub- 
miſſion was void 5 and if that which is the ground fa ls, all 
fails. An Infant may take any thing, for that is for !.is ad- 
vantage; and cannot prejudice him and the Church ).ke an 
69 Iofaut ,+ 
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Infant" is in perpetual Infangig, and copditionga meliorem fo. 


cere poteſt, but Heteriorem nequaguam : ang: Faere _it was obs, 
je&ed in this Caſe," that this ſubmiſſion ! ment be for the avail 
of the Infant, and therefore ſhould b- goodie anſwered and. 
took this for a rule, that.'an Infant ſhall never ſubmic him- 


ſelf to any thing under a pretence of: benefit,” which by pof- 
ſibility may prejudice him 3 and with that agreeth the better 
Opinion of 10 H. 6. 14. that. it ſhall not bind him becauſs it. 
may be to his prejudice, for they may give greater damages 
than peradventure the Law would give in any Action brought 
againſt an Infant. But 14 H.4. is not any Authority. Where 
it wasobjeRed, that it that be voidable at the election of 
the Infant z To that he anſwered, that it is abſolutely void, - 
and therefore there cannot be any Election 3 and. it ſhould be 
hard, that the man of full age ſhould be bound,and the lofanc 
not :an Infant ſhall not be an accomptant,becauſe that Audi- 
tors cannot be affigned to him3 and he conceived that an In- 
fant cannot bind himſelf an Apprentice, but it is uſual iy 
ſuch caſes for ſome friend to be bound for him;z and as this 
Caſe is, it appeareth by the Award that it might be for the 
prejudice of the Infant. For the Arbitrators award,that the 
Infant ſhall-pay five pound for quit-Rents and other ſruall 
+ things 5 now what theſe ſmall things were Nongonftat, and 
they might be ſuch things, for which by the Law the Infant 
was not chargeable ; and by the ame reaſon that they may 
aſſes five pound,they might have ſettwenty pound and more 3 
and it ſhould be inconvenient that an Infant thould have ſuch 
a power to ſubmit himſelf 'to the Judgment of any whick 
might charge him in ſuch manner. Befides,part of the Award 
1s void for the incertainty, for it is (aid {mall things z and it 
doth not appear what in certain 3 and;'yoid in part, void 
inalls and for theſe reaſons he gave Judgment againſt the 
Phintiff. Bramftox Chicf Juſtice agreed, that the ſubmiſſion is 
void; and not voidable only, asit was objeed 1 for then it 
fhonld be tale arbitrium unt1] reverſal of 1t. 10H. 6. and 14. 
H:4: are no Authorities or if they be, the belt Opinien is for 
the fnfant, as it hath been obſerved, and Knzght and. Syone; 
| bt Wy | _- 
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F Caſe cited before 59465 durkviity, forme Judpinenc was/giver 


in the*Caſe.- 7 Bit alt that caſe a Sreed; tht the'awardiwes 


void 5 becauſe it was-LWwarded" thatthe 'Infant iport the pay- 
ment'of an hundred 'potinds ſhould make a-rcleaſe, which 
proves that the ſubmiffion was alſo void 3 becauſe that if it 


thoald be-good; IP rex{on the releaſe; Where if was 


objected; that it-thall beivoidablevt the EleRion of the ln 
fant 3 To that he anſwered, that the ſubmiſſion ought to be 
cither abſolutely 'gord, or abfolutely void 3: fanthe tndidf an 
Arbitrament is to conclude-ard .ccmpele controverſies, and 
the Arbitrators are Judges to determine themzwhich ſhould 
never be, done; if..jx ſhould lie-intho-powerof «be iO 
make gyod\ ax; fruſixate the Arbjeramente; his; Klatign 3 for 
 mhich cauſe, to-lay)that/it ſha}l;bg; condicjonalssagamnith chr 
nature of an Arbitxament 3 'and-to (ay,thatitfhall buydiche 
Infant abſolutely cannot be 3and to ſay; that ityhall bicd-abe 
' oneang_ not the ocher is unequal'; Beſides, there: can'þe xv 
election 1y this caſe;z, for if be were withen agejinothingbigds 
;him,j£at full age;be-eught:to perform it» Relidesitbe Anbitagy 
.ment it (elf, as this Cafe1is,; and as if, wazibefgre obſtaredbby 
Heath, is yoid : for. the award was, That the Infant ſhould pay 
five 1. for quit-Revts and other {mall things,jand it doth not 
appear whar thoſe ſmalithings were 3 lo:that farany thing 
that appeareth.it,wight bs for ſuch thiegs far abich the Ae 
fant..by the Law was;notchargeable,; and: thergfare. inlve! 
for. the incertaiuty 3 and yoid in part,yoid inal bandby: 
ſame reaſon” as the Arbitrators might award five pound,thty 
might award twenty pound or more. But he conceived that 


if it had, appeared ingertg he thi \ach, 
on es Tofane iz he HA ape eb 
been good 3 but here it NONIA appear What the things were, 
and therefore it was not good. Trinit. 4 Car. Pickering and 
Facobs caſe, it was refolved that a Bohd taken foruicechihries 
of an Infant was good, /8 E. 4. Arbitrators Award more 
than-the debt is,the ſafe is naught 3 fo here,forany thing that 
appearcth to the coritrary;theAwatd was'topay luchithings 
a5 the. Infantavpas not liable to pay'3/ahd theretore-void,' But 
oo V note 
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note.Reader,] concaive that an-Tofant.cannot . fubmic;higtr - 
toan. Arbitrament for things. for which by ithe, Law he is 
chargeable , for the reaſon given before, becaule the Arbitra. 
tors may charge him farther than by the Law he is liable, 
which ſhould be to his prejudice,and he hath nat any remedy 
for it. Judgment.,was given againli the/Plajinuff, Dvd niby 
capiat per Billam. The Caſc wasentred Hill. 156Gar-Roz.35 2 


The Serjeants Caſe, Trin: 27, Car. inthe 


Common Pleas. 


_ Yu Serjeants: Cafe was this , A. feiſed of Land in fee, 
: & -B.his Brother levied @Fine comre ceo to C./B.had if- 
ſuc P-and- diced. A: died- without ſhe, 'C:entred : D.entred. 
apdigave it'to'C: and R. his-wifc, and 'to the heirs of their 
two bodies. C. levied a Fine come ceo with proclamations to 
D. . C. and R. have iſſue TL. C.dieth :- D.confirmeth: to R, 
his eſtate, tothaye'to-her and-the heirs of-her body by ©. 'br- 
Hotten.. R, Yics, 'D; enters, L. ouſtes-him, 'D, brings entre jn 
tho-Mavas - his Cafe there are two ports Firſt, Whe- 
ther the' Fine levied by B. ſhall-bar his. Iſſue as this Caſe is, 
or'not- : and that is the very point of Edwards. and Rogers. 
Caſe, Poſtb. +5 Cov. inthe Kings Bench : and admittrng it 
hall not -bar'D. "then the ſecond point is, -what is wrought 
Þy the confirmation,” if by that the Iſſue in Tail (hall inherk 
6x ot, -and that is the'very point in the '9 Rep. Beaumom 


- Saunderſort and Ruddes Caſe in Common 
217. Cdenderſon brought an -Aftion upon . the Caſe: for. 
' k-Jwords. againli Rxdde'3 the Caſe was this : The 
-Plaintiff being a Lawyer , was in competition for a Steward- 
_ thipof'a Corporation and-the Corporation being met toge- 
.ther for EleGicn of a Steward, the Plaintiff, was:propaunded 
i! (0 
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to be Steward, and then the Defendant Being onciof'the' Cori 


' - poration, ſpake theſe words of the Plaintiff tohis'Brethrenof 


' the Corporation: He ( Predif? the Plaintiff inmnends )/is an 


* ignorant man, and not fit the place : and he ſaid, kd 
E 


realon of fpeaking of thele words, that they refuſed toetei 
him Steward 3 and whether theſe words/ wereaQionable oft 


' no, was the Queſtion, + This caſe was argited twice in Trim- 


ty-Term by Callis and Gotbold Serjeants, andthe Jadges ſeem- 
ed toincline to opinion, That the words wire AQionable, but 
yet nojudgment is given, | ON." 


Selden 2gainft King in Common Pla SY 


rp 


| rant was this clauſe, that if the rent, were behind,and lawful- 


y. demanded at the houſe, that then: it ſhould be lawful: for 


Kings Benchand they incline thexe 10 peverſe jt>and, there 1s 
no difference. where the rent js payable upon the Land,where 


Febn Lambes caſe, Trix- 18 Car.Ret, 333:in thts Court, both 
Agju ged in the point 3 and he cited many other Judgments. 
V 2 Jermyn 
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Hmm Sexjcant.couparys thatghe difteeſs:is nalullicient di. 
TAs DP W5NEQUS tro demand it at the) place ap- 
' Rog N $2e B5Rk'g (os leg .pung oF the grant, and the 
wordsot the grans,,ought to be oþ(ctved, 28 H.8.. Dyer 15, 
Fe open 2h is.(aid, that Modus legems dat: 
Haug »>-5.4 ,F0 


Y fare; by the ſame.reaſop that, the grantor 


may: BRRoFGhetumeang place of paymlnt, as here he hath 


dope Jame Scaſpn he may appeint.a place for the de. 
wands 4 ar chat dean before he dittrein 3 


for the1{ameis neigher repugnant nor impoſſible, nor againſi 
the Law, and therefore good, and by conſequence ought to 
be obſcrved;and then beanuſwered the Caſes amen were Cited 
to be adzadged againſt him. Jo Symons Calc in the. Kings 
Bench t Rs > Fe ha etitents was a demand ” | 
Law, anda demand in Ev iSi$firong a3 demand{ in fact, 
as it was faid by Juſtice Barckley tn debate of that Caſe, But 
note,'that in that Caſe there was no time Int certain limited * 
and'farcher,jn chat Caſe the Rent' was payable upon the land, 
and' therefore in that Cafe I agree that a difire(3* will be a 
Food tt#od, becaute" that the demand' isto be made upon 
fie Ind; et Is not f6 in-our Caſe. ' In; Sand; and Lees caſe, 
214.26 Face 18 this Court, [there alſo the retit was payable 
upon, the land.” Berrimay 'and Bowdens Caſe, Trin. 3 Gay. ci- 
ted before, T agree wasunr'very Cale in point,bat there Jadg- 
c 


mcntWis Hiyen' UppHe bafeflihdy/antthetetore doth not"ritle 
oi” fe £ dit Sir Fobs E Cer Gen ae wa#gs Jadg- 
mer fiven3 and thefetore "that dofy not RE ofir Cale; 
- but” M2}/2m and *Darblts" cafe !M:"6 Cir. Rot. 389. in the 
Kings Bench a Cale im the point,where Jadgment was rever- 
fed'upon a Writ of Exror therebtoaghr tos wanr of demand, 
and'$6)daw' aid 'Shirkeyt cafe inthat Eourr,J* Caſe aifo tn the 
foie arty ied; Mitþ.-18 Car; tithe Kings Benth upon 
a Wie of Error brought: for wan} of dertiand :wherefore I 
coitclade, thatthere ought to have been an aQtual demand at 
the houfe according-to-the grant in our Caſe,* and**therefort 
the Traverſe in this Caſe taken by- the grantor ' 15 well taken, 
Notethar Juſtice Crawley {aid that Lambpes Cafe wis'ad judg- 
. aol G44, wage ON Y. 6:80 #5? -. +abk E 5+::h (1 174 et TY 
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dx that there needed'no demning, _— ſaid, that there were 


three Jidgments accordingly in this Court: ;* but Rofls Ser- 
jeant ſaid, that Darties Cal was reverſed in the Kings Bench 
tor want of a demand. Bat note, that Foſter and Reeve Julti- 
ces, did incline that there ſhould be a demand, and {od Bankes 
Chick Jaftice, for he (aid, that it is part'of the contract,” and 
like a condition precedent; 3 foras in a condition precedent,a 
man ought to perform the condition before he can take any 
thing by the grant, ſo in this Caſe the grantee ought to make 
a demand to enable him to diſtrein, for b:fore th: demand he 
is not by the manner of the grant (which ought to be obſer- 
ved) eatitled co a diſtreſs : wherefore he gave direcion to the 
Counſel that they would 'view the Records, and ſhew them 
to the Court 5 and farther he ſaid to them, chat where it ap- 
peareth, that the Rent'was demindable-upon the land, that 
thoſe caſes were not to the purpoſe, and thzrefore wiſhed chat 
wy would not: trouble the Court with them., | 


hy Pe ye” Sir Simon Fanſhuwies Caſe in in” 
Common Pleas, Trin. 17 Car. Regis. 


21 9». Evert brought debt againtt Sir r Simen Fanſhare and ' 


' his Wife as Executrix of auother, and ſued them 
'K the Exigent, and atthe recurn- of the Exigent, the Defen- 
dant Sir Sim Fanſhawe came' in voluntarily in Court, and 
prayed his Peiviledge b:cauſe he was an Officer of the Exche- 
guer,; and whether he ſhould have his priviedge in that caſe 
Qs Rot; was che q: zeſtion,and that reſts.upan two things. Firſt, 


becauſe he is ſucd as this caſe is: ,mecrly for conformity and ne- - 


gellity-lake, and in theright of anocher, vis. in the right of his 
wife as Execatrix. And {econJly,b: :caulc, he demands hfs pri- 
viledge at the Exigent- IWiitfield S2xjeant, that he ought. to 
have his priviledge, a9d-he cit:d Preſidcnts, as he ſaid fn the 
point, as Paſeh.44 Eliz..in the Exchequer, Fames 4 tous cale 


ſarvant, tothe Treaſurer,and Paſch.z3 Fac-Rote 13s :Srampene | 
ale - 
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* caſe alſo in the Exchequer, in both which caſes he (aid hus- 


band and wife were ſued in the right of the wife,and the hus- 
band had his priviledge. But he cited a'Cale which was nea- 
rer our Caſe, and that was Hill. 8. Fac. in the Exchequer, 
Iats and Glovers caſe, where husband and wite were ſued in 
the right of the wife as Executrix 5 and he faid, that it was 
over-ruled that the husband ſhou'd have bis priviledge 22 H. 
6. 38. and 27 H. 8. 20. in thoſe Caſes the husband and wife 
werc (ucd in the right of the wife, and yet the: husband was 
allowed his privilcdge : But (ce Reader 34 H. 6. 29. & 35 
H-6-.3- againſt it.: Ard note, that many. ot theſe caſes come 
tothe {econd point, whether he may demand. his priviledge 
at the Exigent or not 3. but for that ſee 9 E: 4. 35 Br. Privi- 
ledge 22. & 10 E. 4. 4.Br. Prividedge. 40. Rolls Scrjeant con- 
trary, that the Detcndant ought not to have his Priviledge * 
and he (aid, that uſe, praQtiſc,and reaſon is againſt it 3 and he 
took thele differences. Firſt, where the Defendants are com- 
ing to make their appearance,-and are arreſted, as in 22 H. 
6+.20. and where they areſucd in one Court;and- the husband 


- demands his priviledge, becaufe he is an Officer in another 


Court, as nour Caſe, Secondly , where he is Defendant,and 
whete he is Plaintiff, And laſtly, where he is ſued in his own 
right, and where in the right of another, as in our Cale. For 
in the'firſt of thefe differences he ſhall have his-priviledge, an 
the latter not 3 and it is to ouſte this Court of Juriſdicion,and 
therefore ſhall be taken ſtrictly. Beſides, - if in this Caſe the 
Defendant ſhould have his priviledge, we ſhould be without 
remedy 3 for we cannot have a Bill againſt the wife, and we 


have no remedy to make the wite to appear 3 and therefore 
it ſhould be a great prejudice to us, if he ſhould have his pti- 


viledge. Wherefore be praycd that the Defendant might not 
have his priviledge. Note, that Bankes Ghict Juſtice ſeemed 


to'agree the differences put by Rolls, and alſo he conceiyed 
that point conſiderable, whether the Defendant had not fur- 


ccaſed his tirne in this Caſe, becauſe he demands his priviledge 
at the Exigent, and not before. And noteythe whole Court, 
Miz.Fofter;Rteve, Crawley and Bankes Chicf Juſtice ſeemed ito 


%S incline, 


c 
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incline, that the D:fendant ſhould not have his priviledge,be- | 224 


cauſe that the Action was brought againſt him and his wife, 
in axter droit, viz.in the right of the wife as Executrix:but no 
Judgment was then given. . 


Mols and Brownes Caſe. 


220 RM Offe exhibited a Bill-in the Court of Requeſts 
Mm / B againſt Brown, and in his Bill fet forth that 


the Defendant was indebted unto him in tne 

_ (umm of 4oo pounds. for wares delivered to 

him : and further, he ſhewed how that the Defendant :was 
decaycd in his eftate, and was not able to pay him, and there- 


fore he was content taaccept of an hundred pound for the 


whole: and that the Defendant at the- payment of the faid 
hundred pound, required the. Plaintiff to /giv: him a gene- 
ral releaſe, and.then promiſed him in conſideration thac he 
would make him a general releaſe, that he would pay to him 
the reſidue of his debt whenſocver God ſhould pleaſe: to make- 
him ableyzand the defendant divers times afterwards did renew | 
his promiſe with che-Plaintiff.- Further, he ſhewed that now 
a great cſiate to ſuch a vaJue is fallen to the Defendant, and . 
that now he is able to pay him, and notwithſtanding refuſeth 


foto do z which is the cffc& of the Plaintiffs Bill. To that 


the Defendant anſwered and pleaded the Statute of Limitati- 
-ons of Adtions : and the _ Requeſis would not admic 
this Plca. But note, the Defendant pleaded (firſt the general. 
iffac, that he made no ſuch pomiſe,upon which they were at 
iflue,and found, againſt liim'3 and afterwards he pl.aded the 
Statute of Limitation ,- and up3n the whole matter Serjeant 
Clarke moved for a Prohibition. Firſt, b-cauſe the Bill isin 
the nature of an Action upon the Caſe at the Common Law, 
and whether hz promiſed or not promiſed is triable at Law. . 

| Secondly, 
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-$6«Cr diy, becauſe the-Court rehufed the Fleas Ct the Statute 
ot Limnaticrs, Whichibcy oc ght rt rode, Eecaule there is 
Co 1medy in Ecuity opair fi a Statute. Strjcent. B bisfield cone 
nary, ihat ro Fichibuicn ct ght 40 begrenied. Finii, bee 
calc the Flaintifl Fath ro.ciÞhix 1(0.ccy but in Equity, be- 
cauic that the 4ſ[amjft mice telcre the rcleaſe is diſcharged 
by the xcleate,. ard ih Aſrmyſt which was after, js voids be-. 
c2uic there is ro Kr þ rate n,the debr ting releaſed before, 
Sccordly.our cate 1£ not within the Statute of Limitations for 
it js but a t11ilt regcſed inthe Deterdant that hewould pay the 
reiidue when Ged ſhould make him eble: and teirg. a bare 
fTult, is rot taken away: ty the Statute "he ſin f Butche 


agrecd tor any Adticn which is within the ,StFntgpand is ſu- 
perannuated;that there is no, remedy in'Equity;But in anſwer 
to that it -was ſaid by Clarke, that there 15 no truſt expreſlcd 
inthe Bill. But rotwithliardirg that, it was reſolved by the 
whole Court, viz. Fofter, Reeve, Crawley Juſtices, and Baxkes 
Chict Juſtice, that vo Prohibition owght to be granted; forthe 
reaſons given before by Fhitfields and they faia,that although 
no truſt be <xprefled, yet it it apgpeareth :uponthe whole Bill 
that there is a trult, it is enough, urd he needs not to expreſs 
it» And ncte, there was an crder ot the Court of Requeſts 
produced by: Clarke, by which it was ordered, That: the par- 
tics ſhculd take jflue oply,upon the fubſquent promiſe, ani 
ſhould not mcddle with the firfi, which as the Court concei- 
,ved made the Caſe a little worſe 3 notwithitanding' theCourt 
wou!d not award a Prohibition; tor they ſaid, folong as they 
order nothing againit the Law,it is gocd, and they ought-to 
be Expolitors of their own Orders: & therefore it it appeareth 
upon the merxigs> of the Cauſe, and the body ot the Bill, that 
they have Juriſdiction of the Cauſe , and proceed as they 
ought.'\bz therr Orders what they will, itis not matcrial zagd 
therefore jt was refolved by the whole Court that no:Prohi- 
bition ſhould be granted in this Calc. _—_— 
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againſt Crompton for ſcandalous and detamato= 

ry words, which words were theſe : Thew, 

(meaning the Plaintiff ) Iyeft, thox art a fool, 
and (putting his hand bchind him) bid him kiff 1bere ; and fur- 
ther ſaid to him, Tbow baſt ext (lo much a year) in dreuken- 
neſt : and Sentence was given for the Plaintiff, and now four 
years after Sentence the Defendant prayed a Prohibition, and 
the Court, viz. Fofter, Reeve, Grawley Juſtices,and Bankers Chief 
Juſtice, were againſt the Prohibition becauſe the Defendant 
came too late 3 but if he had come in due time, the three Ju- 
ſtices did incline that a Prohibition would have lien, becauſe 
that the words are words only of paſſion and anger, and 
God forbid that all words ſpoken only in wrangling and 


. DE: who was a Parſon did libel in the Arches 


anger ſhould bear Action :; But the Chief Juſtice inclined that 


the Defendant was puniſhable in the Ecclefialtical Court for 
thoſe words; for he (aid,that-the ſuit there is pro.ſalute anime 
& reformatione morum, and it was fit that his manners ſhould 


| be reformed, who ſpake ſuch words of a mian in Orders and a 


reverend Minittcr. And he ſaid,that although that he held not 
that where there is no remedy at Law , that there they might 
ſue in the Ecclefiaftical Court 5 yet he faid,that in many cafes, 
where there is no remedy at Law ,- yet there is remedy in the 
Eccleſiaſtical Court,and ſo he conceived in this Caſe. But that 
which made Jaſtice Reeve to doubt whether a Prohibition 
ſhould iſſue as this Caſe was,or not,was for the incertainty of 
their Sentence, which was for {peaking of theſe words con- 
tained in the Articles, aut eorum 41i9u42,which he ſaid is thece- 
fore not good, for he ſaid,that Judgments or Sentences ought 
to have theſe two things, Verity and Certainty, aud if there 
| EOS _— want 
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want any of theſe two, it is not good 3 and it it ſhould be ſuf- 
fercd it werea miſchicyous cafe, tor by this trick they might 
hold Pieca of words not within their Juriididion, and we 
ſhou!d nat have power to prevent it for it ſome of the words 
ſhoutd.he attionable, ſome noty they might by this way-hoid 
Plea as wcll of words which were not actionable or puniſha- 
ble by them as of thoſe which were. To which Foſter agreed; 
but Juſtice Crawley and the Chicf Juſtice conceryed that no 
Prohibition would lie notwithſtanding that, for that might 
be the courſe amongſt them zand although 't be incerrain, yet 
it may be allowcd by them for Law : and Reeve was of opini- 
on , that a man'might 'be indicted at the Aﬀiſes before the 
Commiſſioners of Oyer and Terminer for ſpeaking of ſuch de- 
tamatory words, andthat he grounded upon the Commiſſion 
of Oyer and Terminer, which giveth them power to hold Plea 
de prolationibus verborum\, and he conceived that a man might 
be tined for them. But the Chief Juſtice contrary,for the Com- 
miſſion giveth*them power to hold Plea ſecundum legem & con- 
ſuetudinem Anglie': Now it the ſpeaking of fuch words be not 
puniſhable by the Law and Cuſtome of England, then we 
cannof'hojd'Plea of them by way of indictment or otherwiſe 
at the*Aſliſes for therti. | 


222. It was (aid by the whole Court,that a bare Informa- 
tion at the Bar is not ſuſficient to cauſe the Court to examine 
any man upon Intcrrogatorics 3 wherefore they ruled, that 
the party ſhould make an Afidavit. | | 


223. Judgment was 'given againſi the principal, and after 

a Scire facius was brought againſt the Bail who appeared and 
pleaded Nz tie} Record of the Judgment given againſt th 
principal , upon which day was given to bring in the Recor 

in Court, at which day the principal tendred his body in 

diſcharge of the Bail, and now it was prayed by Pheaſant Ser- 
: es jcant 

« 


met a_ 
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jeant, that it might be admired 3bur Reqve, Foſter and Baukgs 


Chief Juſtice inclined againtt it:' True it is, that the condition 
"A the Bail js, thac they rcnder his body (indefinitely )withous 
limiting any time in certain win they (hall do it; or pay 


the condemnation: but yet they conceived, that if they appear 
and plead ſuch a dilatory Plca as this is, that thereby they 
have waived the benctit of bringing in his body : and Jultice 
Foſter (aid, that the ſame being general and uncertain, the 
Law ought codetermine a time ccrtain when it ſhall-be done, 
for otherwiſe by the (ame reaſon that they may do it now,they 
may do it twenty years after, which ſhould be inconvenienc 
and againſt the meaning of the condition. And Reeve ſaid, 
that it this trick ſhould-be ſiffered, that the Bail might plead 


fuch a dilatory Plea, and afterwards bring in the body of the 


Principal, the Plaintiff ſhould loſe all his colts of fait which he 
had expended in the ſuit againſt the Bail, which would be 
miſchievous. But Juſtice Crawley, that the uſage hath always 
been, that the Bait might bring in the body of the Principal 
at any time before judgment given againſt them upon.the $cj- 
re facias, and there are many preſidents in this Court to that 
purpoſe. To that the Court ſeemed to agree, if they plead 
not ſuch a dilatory Plea, as in this caſe : Therefore the Court 
awarded, that the Pronotharies ſhould contider 'of it, and 


' ſhould certifie the Court what the uſe hath bcen in fach caſe. 


224. Serjeant Pheaſant catne to the Bar, and (aid to the 
Court, that anticntly (as appearcth by our old Books ) the u- 
ſage was, that the Serjeants_in any difficult point of plead- 


ing,” did demand of the Court their adyiſe concerning it,and 
. accordingly were uledio be directed by the Court z where- 


fore he humbly prayed of the Court to be reſolved of this 
doubt. A tnan was impriſoned for not ſubmitting to Patentees 
of a Monopoly, atter ſeven or eight years palt, and then he 
brought au Action of falle Impritonment,and chat is ground- 


'ed upon the'Statute of Monopolics, 21 Fc c.3-whethex in this 


calethe Defcndant might plead the Statute of ax Fac-c-16. of 
Os. '%X 2 ' Limita» 
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; Limitations of Adtions,or not, was the Queſtion. But che 


whole Court was againit him, that they canvot be Judges and 
Counſellors, and that they ought not to adviſe any man, for 
by that means they ſhould prevent their Judgment 3 and they 
confeſſed that that was the uſe, when the Serjeants uſcd to 
count at the' Bar, as appeareth in our Books. But they ſaid, 
you ſhall never tind the Gme to be uſed fince they counted 
and declared before they came to the Bar , and thefe Counts 
and Declarations are upon Record, wherefore the Court upon 
theſe conliderations would not adviſe him. 


Dewel a#d Maſons Caſe. 


225." Þ His Caſe of Dewel and Maſon, which ſee before, pl. 

- 184-came now again in debatc,and it was adjudg- 
ed by the whole Court, viz. Foſter, Reeve, Crawley Juſtices,and 
Bankes Chief Juſtice,” zxllo contradicente , that the Plaintiff 
ought to have Judgment , and that upon theſe differences. 
Firſt, where the Defendant is to do a lingle Act only, and 
where he hath eleQion of two things to do. Secondly, the 
ſecond difference ſtood upon this, that no notice is to be gi- 
ven, or tender made of a thing which lieth not in the power 


or proper conufance of the Plaintiff,fo as the difference tiands 


where it is a thing which lies in the conuſance of the Plaintiff, 
and where not : 2nd therefore where the award was that the 
Defendant ſhould pay to the Plaintiff cight pound, or three 
pound and coſts of ſuit, as ſhould appear by a note under the 
Attorneys hand of the Plaintiff, it was reſolved in that Caſe, 
that although the Attorney be in ſome reſpe& as a ſervant to 
his Maſtcr, yet to this purpoſe he is a meer ſtranger , and 
therefore the Plaintiff was not bound to make any tender of © 
that note,but the Detendant ought to have gone to the Plain- 
tiffs Attorney, and T<quired a note 'of him of the coſts of ſuit, 
ſo as he might have made his Election : But thy all agreed, 
that where it isa thing which lieth in the knowledge of the 


— Plaintiff, that there he ought to have made a tender, or given 


notice , bix in this Caſe it lieth not in the knowledge of che 
; : Plaintiff 
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Plaintiff , and he cannot compel the Attorney fo make it, 
wherefore it was reſolved that the Plaintiff ſhould have Judg- 
ment. x 


226. A man lijbe}led for Tithes in the Eccleſiaſtical Court, 
& in his libel he ſer forth, how that the Tythes were ſet torth, 
but chat the Defendant did Ropand hinder the Plaintiff to 
carry them away any other way than through the Defendants 
Yard, and when he was carrying them that way, the Defen- 
dant being an Officer did attach them for an Afﬀſeſsment to 
the poor, and did convert them to his own uſe, upon which a 
Prohibition was prayed,becauic that the Tythes being ſec forth 
an Action of Treſpaſs lieth at the Common Law:but Scrjeant 
Clarke was againſ the Prohibition, becauſe that the Libel is 
grounded upon the Statute of 2 E.6.cap. 13. which 1s, That if 
the Parſon, &c. be ſtopt or let in cartying his Tythes, that 
the party (o (topping or letting ſhould pay the double value, 
fo be recovered before the Ecciehiaftical Judge. But notwith- 
ſtanding that, it was reſolved that a Prohibition ſhould iflue, 


- becauſe he that will ſue upon the Statute ought to mention 


the Statute, or to make his demand ſecxndum formam Statuti. 
But here the Plaintiff doth not fue upon the Statute, for he 
doth not mention it nor the double value as he ought 3 for 
they all agreed, that he ought to ground his Action upon the 
exprels clauſe of the Statute for the donble value, wherefore 
a Prohibition was granted. 


227+ It was reſolved upon the Certificate of the Prono- 
tharies, viz. Gulſox, Cory, and Farmer , that the cuſtom of 
the Court was, That if a man ſueth another for ſuch a fam, 
or thing for which the Plaintiff ought- co -have ſpecial Bail , 
and doth not declare againii him in three Terms, that the 
Detendant being brought to the Bar by a Habeas Corps, 
ought to bediſcharged uponan ordinary appearance, and that 
they (aid is the courle aud practice in the Kings Bench, _ 
Bee” h . kat 
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that wasnow reſolved to be as a certain Rule from thence- 


forth in this Court by all the Judges ,viz. Foſter, Reeve, Craw- 
ley, and Bankes Chict Jultice. | 


228, It was ſaid by .Juſtice Reeve, that if A. being ſeiſcd 
of an Advowlon, grant the next prefentation to B. and B, 
makes a Bond to A. to pay him' twenty pounds when the 
Church ſhall fall void, that that is Simony y and ſo he {aid it 
was adjudged in this Court in Pooles Caſe ; and the whole 
Court did agree that it was Simony 3 for otherwiſe by this 
way the Statute ſhould be utterly defeated : and note, that it 
was (aid by Serjeant Rolls at theBar, That it had been often 
tadjudged, that me Obligor could not avoid ſuch an Obliga- 

ion without ſpecial averment. 


Palme againſt Audde, 


329. fps brought a Dare impedit againſt Hudde, and 
the caſe was thus ; It was debated by Serjeant God- * 

bold, the Plaintiff brought a ware impedit againit the Defen- 
dant, the Defendant ſhewed how the King was intitled by 
reaſon of Simony, and that the King had preſented the Des 
tendant, and that he was perſona imperſonata of the preſenta- 
tion of the Kingzthe Plaintift denied the Simoniacal contra, 
upon which they were at iſſue, and it was found for the De- 
fendant, ſo as that Judgment was given for the Defendant. 
And the ſame Plaintiff brought this ſecond ©ware impedit a- 
gainft the lame Detendant,who' pleaded all the maiter before 
and. the Judgment, but did not fay that - he was. now perſiu2 
imperſonsta. but that he was twxc perſonu imperſonata, and that 
was:aid by the Serjeant to be naught : tor he 1a1d,that at the 
Conumon Law, no Parfon might plead to the Title of the 
Pariopage but only inthe abatement of the Writ? of ſach like 
Piras.: ice Lib. Entries 503, and 522. and 8 Rep Foxes calc ; 
and he faid, that-that is a Plca at the Common Law, and.not 
upon 
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upon.[.the Scatute of 25 E.z.for.then he ought to have. plead- 
ed, #ha Eft perſona imperſona8a, and not that fuit}and that to, 
evably, him to plead to the, Title of the Patronage, according, 
to the Statute, tor he who will plead according to the: Statute | 
ought £o purſue it,or otherwiſe his Plea is not good,& he can-. 
not plead to thc Title of the Patronege without ſhewing ilar 
he. is perſona imperſonata « the Books are cleax,7 Rep. 25,265.15 
H.7.6,and 7. 3 R.2-Incumbt. 4. 4 H 8.Dyer 1. & 27. Aud :© 
ſay,that txv1c frut perſona imperſonats, 15 but an argumentative 
Plca,that becauſe he was then, ſo he is now, and (uch Pica is 
not good, for it ought to be politive and not by way of argu- 
ment, or illation. Belides, it may be that he was perſona im- 
perſonata, tnnc, ang not twrc, far he might religne or be dc- 
prived after, or the like, and therefore it is «Nos fawits that 
he was perſons imperſonata then, and theretore now, and it 
ſhall be intended rather that he is not perſona imperſonats 
auac, for paroles font Plea, and the Plea of every man ſhall be 
taken iirong againſt himſelf, wherefore he concluded that the 
Plea, was. not good. Foſter agreed that the Parſon cannot plead 
. tethe Title of the Patronage, without ſhewing that he is per- 
ſoua:rimperſonataz but.the Qjeltion here is, as he concci- 
ved, Whether the- Plaintiff be not ftopped by this recovery 
and Judgment yet remaining in force to ſay the contrary. 
Bankes Chigt:Juttice: It is true,that generally the Paiſon with- 
out thewing that he.is; perſoxa. imperſanata , cannot plead to 
the Titic ot the Patronage, But whether the Defendant can- 
not plead the Recaxd and Judgment,yer in forcce againſt the 
Plaintiff, without ſhewing that he is perſona imperſonata, that 
is the Queſtion hexe.. Note, it was, the firſt time it was ar- 
gued. | 7 


- 


:Harwel-againſt Bucwel:zn.@ Replevin in 
S201 40; 24% ONO RAG BR i =! ods end 
230» He Caſe was thus: A man acknowledged aStatute to 
- the Plaintiff, and afterwards granted a Rent-charge 
to the Defendant, afterwards the Statute is extended.and. we 
Wes tishe 


EF 


N WR OI II ENTS 7 
> Ry SS BE bbs os OS, 
: dk ESD Sar ee noe 
8 . £ # » 
- F » Fa 4 


L%1 
3 


En, 


I60 Hill Term, 179 CAR OLI.-' 


fied, and then the grantee of the Rent diftreins. And whe- 
ther he might difirc1n without bringing a Scire facias , was 
the Queltion.” And by Serjeant Rolls,he cannot diltrein with« 
out a Scire facias brought.and he took it for a Rule,That be. 
cauſe the Conulee came in by matter of Record, he ought not 
to be put out or diſturbed without matter of ,Record, for if 
that ſhould be ſuffered, it would. be a great diſcouragemient to 
Dcbtees to take this manner of ſecurity for their debts ; and 
the Conulor capnot enter without bringing a Scire faciaszand 
it the Conuſor himſelf cannot enter, it is a good argument z 
fortiori that the grantee of a rent cannot ditirein without a 
Scire facias > and that the conuſor himſelf cannot enter with- 
our bringing a Scire facias, vid. 15 H:7.15. 4 Rep. 67. Full- 
woods caie. And the grantee of the Rent is as well within the 
ground and rule before put as the conuſor himſelf, and there- 
tore he compared the cate to the cafe in the 10 Rep. 9 2.that he 
\ who claims under another ought to ſhew the original convey- 
| ance. But he took a difference where the party comes in by 
att of Law,and where by the ad of the party z he who comes 
in by act of Law, ſhallnot be put to his Scire facias, for ſo he 
thould be without remedy, and if that ſhould be permitted, 
it ſhould a be ſubtile way for the conuſor to avoid the poſſe 
lion of the conuſee, and then he himſelf to take benefit of it, 
and that ſhould be a tine way to defeat the Statute. Beſides, 
by this way if the Statute ſhould be fatished by caſual profit, 
or if. the time ſhould be expired and the Stacute ſatished by 
ctHuxion of time, if in that Cafe the grantee ſhould be per- 
mittcd to difirein the beaſts of the conuſee for a great Rent, 
perhaps betore that the Conufee by poſhbility might remove 
trom the Land, it would be a great dilturbance to the Conu- 
tee. Belidcs, if a (iranger enter upon the conuſe, the conuſee 
upon' his regreſs may hold 'oves +: but not {0 10 this Cafe, 
where the grantee of the, Kenc diflxeins, and that ſhould be 
alſo a great prejudice to the conufee. But it was objected that 
the grantee of the rent could uot have a Sire: faczas,and theres 
tore if he might not ditirain; he ſhould be without remedy 3 
To which he. an{wercd; that if it ſhould be lo, it 15 his own 
| fauls 
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| fault, for he might have provided for himſelf by way of co- 
© -venant. Buthe conceived that he'might have a Scire facias;for 

- he aid, - that it is a Judicial. Writ 1ffuing out of the Rolls, 
which might be tramed and wage according to the cafe of any 

| man: and it is not enough to fay,the. there was never ſuch a 
_ Writ granted in the like: caſe, but he ought to ſhew where it 
"-was ever dcnied ;_ befides,1£-15 not always. neceſſary that he 
that ſhall have this Writ ſhould be party or privy to the Re- 
cord, us appcarcth by thele Books, 46 Afſe Scire factas,1 34. 

32 E. 3. Scjre facias 101 and 38 E.3. 13. Br. Scire facius 84. 
Again, 1t 15 not ncceflary that the Scir. facias Thould be <> 
ther ad computandum, or ad rebabendum terram, as it was ob- 
; jeed,;foras I bave ſaid beforc,it may be framed according to. 
the caſe of any man, and vary accordingly: 'wherefore he 
prayed Judgment for the Plaintiff: arid note, that at chis 

cime Juſtice Heath ſeemed to incline for the Plaintiff. | 


Thorne againſt Tyler in a Replewin. 

231-PHe Plaintiff ſhewed that the Defendant took cer- 

tain Beaſts of, the Plaintiff ſuch a time and place, 
and detained them againl} gages and pledges, &c. The De- 
fendant as Baily of the Mannor of the Lord Barch ley made co- 
nuſance of the taking of the cattlezand ſaid, that long time'be- 
fore the taking ef them, the Lord Barck/ey was [cifed in fee of 
a Mannor in Gloxceſterſhire, within which there were Copy- 
hold-Tenants time. out of mind, demiſcable for one, two, or 
three lives: that there was a cuſtom within the ſame Mannor, 
that if any copyhold-tcnant did ſuffer his meſfuage to be ruin'd 
for wanc of rcpairing,or committed waſte,6c that is preſented: 
by the homagezthat tuch tenant ſo offending ſhould be amer- 
ced, and that the Lord had uſed time ont of mind to dilirein 
the beafts as well of the tenant as of the nnder-t:nant of ſuch 
cuſtom iry tencmentsJevant and couchant upon fuch cuttoma- 
ry cercnents for fuch amercement 3 and turiher faid,that one 
Greening Was (cnant tor lite of - cuttomary tenement with 
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r,and that 15 Car.:the homage: did FORD "that Greening 
omary Tencthicnts a- 


{31d cuttorhary tenement,” and fo he madeconuſince and ju- 

{ the takir > Yealls as Bayly of the Lord Barckley; 

The Plaintiff conict(ed that Greening was tenant, and*that he 

S made. 2 Leale 20 the Plaintiff {org year and farepes Be con- 

{clleg the. want. of, repaizing and preſentment, and, the a- 

*cment upar "but he denied that there is any ſuch cu- 

por whiththey were at ifue, and the Jury found fox 

thc Delendank cogs there was ſuch a cuſtom, and it was mo- 
of Ju 


_ "RE ved in arr gment that the cuſtom was not good, be- 


cauſe it was unreaſonable 3 for here the Tenant offended, and 


the under-tenant I puniſhed fort, ApeÞa3 againſt alpeaſon 
- that one thou) offend ahd ano her ſhoule-be pinithed'for it. 
- Bcelidgditthe -under-tenant here is a fixanger, and. the cu- 


146; Fy tenant, and he ſhall haveany benefit or priviledge that A 
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F cuſtomary tenant -{ball-have,althouy b he holdeth but for one 
Year, and by the ſame reafon that he ſhall enjoy the: priyi- 
ledge © a.cuſtomary tcnapt he ſhall. undcrgo the charge 3. for 


© i fi atit commadum. ſentire debes &* nw and by the,gene- 
ral cuſtom of Englund every Copyhaldex may make a Leaſe 
for one year, as is rcſolyed in the 4 Rep.26.4. and it is good z 
and if ſo,then the Plaintiff here cometh in by cuſtom, andis 
no ſtranger but ,a good cuſtomary tenant, and therefore the 
cultom may. well extend to him:as there js Dominys pro ten 
pore ,, 1o there is tenens Dio enperts and ſuch is the Plaintiff 
here : and he. held; that the wife that bath her widows eſtate, 
according to the culiom of the Mannor, is a good culiomary 
tenant. A woman Copyholder for life, where the cultom is 
that the husband ſhall be tenant by the curteſie, dieth, hold 
the husband in that caſe a. good culiomary. tenant. In Glowce- 
f& where this Land, is, there, is a,cuſtomn that Execators ſhall 

ave the, profits for.a year, and I gonceive them gaod'cuſto» 


by the Lord for the;xents and ſeryices relegyertby the Lord,op 


eltatcascxcreſcent by Title Paramouns , the, eſtate made,fox 
Hb. Rep., And as these-the efiate of. the: wite 
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beginning, and ex cert4 & rationabili canſs, it is a good cu- 
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ftiom; Braden lib. 1..cap. 3- Bur this might have a reaſonable 
ground at the, b-ginning,tor here the puniſhment is a quatiki- 
catidn of the Law:for where by the Law the Copyhold-tenane 
is to forteit his copyhold- tenement tor waſte, either voluntary 
or permiſſive, now this penalty 1s abridged and made more 
eaſe, and therefore is very reaſonable, 43 E. 3.5. & 44 E. 3. 
x3. cuſtom, that if tenant be indebted co the Lord,that he, 
nay diſftretn his other tenants for it,is not good) but if it were 
for Rent, it ſhould be good, becauſe, 1t may be, +the tenants 
at the firſt granted it to the Lord, 22 H.6.42. 12 H.7. 15. & 
35 H. 6.35. cuſtom to ſell a diſtreſs is good, and yet it can- 
not be done but by Act of Parliament. And where it was ob- 
jected that the amercement is perſonal, and therefore. cannot 
extend to the Plaintiffs to that he anſwered , that it is not 
meerly perſona}, but by cuſtom (as aforeſaid) is now made a 
charge upon the-Land, and therefore not meerly perſona}. Bc- 
fides, if the cufttom in this caſe had been, that the Plaintiff 
for watie ſhould forfeit his Copyhold-tenement, it had been 
reaſonable 2 fortiors in this caſe that he ſhall be only amer- 
ced : wherefore he concluded, that the cuftom is good, and 
therefore that the avowant ſhould have judgment. Bram- 
flo Chict Juſtiee : that the cuſtom is good, and that he con- 
ceived to be clear. Firſt, he conceived that the cuſtom is rea- 
ſonable as to the Copy-tenant, for clearly by the Common 
Law, if he ſuffer, or do waſte, he ſhall forfeit his Copyhold, 
and therefore this cuſtom is in mitigation of the penalty 
and\ therefore is reaſonable, and that is not denied ; but the 
only- doubt here is, whether the cuſtom to diftrein the un- 
der-tenant for an amercement hyed upon the tenant be a 
good cuſtom or not : and he conceived it is, for the cuſtom 
which gives the diſtreſs knits-it to the Land, and therefore 
not meerly perſonal asit was obje&ed.And if the cuſtom had 
not extended to the under-tenant , he might have diſtreined 
him, for otherwiſe the Lord by ſuch deviſe as there is, viz.by 
the making of a Leaſe for one year by the Tenant ſhould be 
defeated ot his ſervices, 3. Eliz. Dyer 199. reſolved, cuſtom 
: | | to- 
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* x0 ſciſe the cattle of a ttranger for a Heriot is Hot good, be- 
- & cauſe that thereby the property is altered. But cuſtom that 

| he may diltrcin the cattle of a firanger for a Heriot is a good 
- cattom, becaule the diſtreſs is only as a pledge and means to 

gajn the-Heriot : and in our. caſe the Land is charged with 
- the diftre(s, and therefore the cattle of any one which come 
_ under the charge may be diltreined for it, and theretore he held 
' Clearly that the cuſtom was good,and that the avowant ſhould 

have Judgment... Juſtice Barckley at this time was impceached 
by the Parliament of High Treaſon. . | 


232+ A man was indicted for murder in the County Pala- 
tine of Durham, and now brought a Certiorare to remove the 
Inditment- into this Court 3; and it was argued by Keeling at 
the Bar, that Br* Domini Regis de Certiorare non currit in Com” 
Palatinum. But the Juſtices there upon the Bench, viz. Heath 
and Bramfton, ſeemed ſtrongly to incline, that it might go to 
the County#Palatine 3 and they ſaid, that there were many 
preſidents in it . and Juſtice Heath ſaid, that although the 
King grant-Fars Regalia, yet it ſhall not exclude the King 
himſelt; and he ſaid, their power is not independent, but is 
corrigible by this Court; if they proceed erroneouſly 3 and he- 
ſaid, that in this caſe. the party was removed by Habeas cor- 
265 and by the ſame reaſon that a Habes corpus might go thi- 
ther, a Certiorare might ; for which cauſe it was awarded,that 
they return the Writ of Certiorare, and upon the return'they 
would debate it. FR 
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Layton ag4inft' Grange ini ſerihd'delerahoe.- 


233 ] Ohn Layton brought a fecond defiverante againft 4ns 

thony Grange, anddeclared of taking of certain, Cars 
tle ina place called! 'Nznrfiel din Swi fm Brlbick; 3 avg>ucs 
fainer of. thum againit -gages-and pkeages, @6. The: dettg« 
dant made conufance as Bayliff to Thomas Marſh, and (aid, 
that long time betore the taking alledged, one Thomas Marſh 
the father of the Plaintiff.was ſeiſed: of the Manner of Michel- 
Hall in Swaffam-Bulbeck, atoxeſaid,, of,; whichy..the. Land, in 
whuch, gre 0ut gt mind, Grc4 was pargchand thatione, Ap bouy 
Sagoend Vorcrhy. his wite, ayd, Thom Gnange'-ang. Themgling 
bis witcawcze leited of the Landind which, Gcoagin, the DER 
oh. tlie lai Dorothy and Thomaſine their wiyes: in, deweine 33 
of tce, and that they:held the: Land in which@c., as.of his 
Manger. of Michel-Hall, by ſoccage; vj, fealty :3-499.cerfal 
Bene payable atceriain days, etna ihe ſfaigh F bay - 
was, c1icd 'of thaſajd ſervices by;hg bands gt, ghe 1219, 


[f 
f 


the Tcnancie to one; Sit. Anthony. Cage, and the Scigniory,£Q 
Thema Marſp.the ſon, by.the death of che ſaid. Thom rar 
"rhg Faber, and becauſe: ghat; fealty.was not ones BY vis Afr 
thouy Cage, he as Bayly of the faid Thomas Marſh PElon.9p 
juſtitie the taking of the ſaid cattf®.u; infra feodur & domint- 
4m ſua, ©c. The Plaintiff by Proteftation {aid, that Nozt #e- 
zee the Lands aforeſaid of the ſaid Thomas Marſh, as of bis 
Mannorok-Michet-Hzill in-SwaffaIn-Bulbeckatorelaid. by foc- 
cage, viz. fealty and rent, as atorcſaid, and pro placito {aid, 
that the Defendant took the cattle as aforeſaid and detained 
chem againſi gages and pledges, and then traverſed, 4b/que 
hoc, that the faid Thomas Marſh the Father was (ciſed of the 
{aid ſervices by the hands of the ſaid Anthony Cage and Doro- 
by his wife, and Thomas Grange and Thomaſine his wite,as > 
ne 
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© thEhands'gf his yel'y iTepapts.; upon which the defendant did 
rae in, Law, 164 ewed for caule of demurrer, that the 
Plaintiff had traverſed a thinganot traverſablez and if it were 
| traverſable, that it wanted form, and this Term this Caſe was 
ebated' by all thy Judges, and it was ,reſolved by them all,, 
that the Traverſe a5* 5.takep, is not wcll taken. Jullice Fo- 
s BK fer, that the ;Traves(e, taken, by the Plaintiff is notwell taken 
- | at the CommortLay, the Lord was bound to avow upon a 
| perſon ceftains but now by, the Statuteof 21 H.8. cap.19. he 
; May. aVOw upon Ye Land,and this ayowry clearly is arfavow- 
| 19, upon the Statute, Wa it 15 infra feodum & dominiuns ſua, 
| Oc. and lo 15 the ald ALNErIES, 565: then the Queltion here. 
' 15;whether he PLanrf bepunvy ox a ſtranger for 1f he b: a. 
 t*anger , then clearly .at the, Common Law he may plead 
- Þ# 5 S Jt: 3-2, 4 5 $0 If ae + ; . 
Ao plca, but out of hi$ Fee, or a Plea which doth amopunc to 
fo. much,as appcarcth by the Books, 2 H:6.1.17 E. 3- 14, & 
bi 15. ; 4 E:3AvygWry 257. and mapy other Bopks as you may 


mccited jn the g Rep.20.in the caſe of Ayowty, b& here 

t doth not appear. bue that the Plaintiff is.@ firanger, and 
Mnf whether he be inabled by the Statute f 21 H. 8: ta, 
take this traverſe or.not, 1s the w HY 3 and 1 conceive'that 

_ Heis;; rras it 15, as it, was objeted,that this Statute was made 
for the advantage of the; Lord, but I, coneeive.asjt hall. ena; 
bi the Lord'foravow upon the Land,(o.i c hall cnablc the Te 
nan to diſcharge. his poſſeſſion, as,zf the avowry were upon 
the very tenant, and £ 15 the Inſtitutes 268 b.and ſo is Brown 
and Goldſmiths caſe in Hobarts Rep. 129. adjudged in the 
ame 
condition, as a ſtranger was, at the Common Law,where 'Þ 
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' as at Common Law,and Lconceive that this plea is not a goo 
plea at the Common Law. And now I will:confider whether 
if the Plaintiff had been a very Tenant he might have pleaded 

: this plea or not; and.I conceive that if this traverſe had been 

taken by a very tenant,it had not been good-I agree the g Rep. 
85 Buckyels caſe, that Ne wngz ſcifie of the ſervices gencrally is 

| | no good plea, but Ne #193 ſcifie of part of the {grvices is a good 
-” A plea 3 and (015 16 E. 4.12.0 22H. 63. and the reaſon that 

| the tirſt Plca is. not good, is becauſe that thereby no remedy 
is left to the Lord, neither-by avowry,nor by writ of cuſiorns 

k and ſervices. And therefore the plea here'js not good, becauſe 

It is a traverſe of the ſefvices generally. Befides, here the tra- 

| verſe is not good, becauſe that the Plaintiff hath traver- 

ſed the ſeifin, and hath not admitted the tenure ; and it isa 

bn rule in Law, that no man may traverſe the ſcifin'of ſervices, 

| without admitting a tenurczand therewith agreeth 7 E. 4.28. 
20 E.q-17. & 9g Rep. Butknells caſe 3 and then if the very te> 
nant could not have taken this traverſe, much leſs a ſtranger 

here. Further, here the tenure was alledged to be by rent and 
fealty,and the avowry was for the fealty,and'the Plaintiff hath 
travciſcd the ſeitip as well of the rent which is not in demand, 
as of the fealty, and therefore the traverſe is not good. But it 
was objected, that ſeifin of rent 'is/(ſeifm offealty, and there- 
fore of neceſſity both ought ro betraverſed. I agree,that (ci- 
ſin of rent is ſeifin of fealty, but it is'no actual ſcifin of the 
fealty in point of payment,or to maintain an affile forit,as is 

4 E. 3. 11-O 45 E-'3.\23.'andthe diſtreſs here is for actus 
al {c+lin of fealty. Every traverſe ought to'be ad idem, as 26 H. 
8. 1. & g-Rep- 35- but here tlie traverſe is of the Rent which 
15 not ig queſtion, & theretore is not good in matter of form, 
Wherefore he gave Judgmety for the avowant. Juſtice Reeve ; 
the firſt thing bere cor. tiderable 15, whether this be a conu- ' 
ſance at the Common Law, or upon the Statute z and I hold 
clearly that it is within the Statute 3 and for that ſce new 

- Entries 597 & 599: & 27 H.8. 20. and it 1s clear that the 

Lora hath EleEtion either to avow'upon the Starute, or at 
the Common Law 3 and that is warranted by 1ftizates 268. 
| | oe and 
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| 20d 512-9 Aep-23:b-36-4-& 136. ac/and theb adimitring, that 


it be an avowty upon;he Statpce, The ſecond point is, whe-' 
ther the 1 aintiff be. nabled by the Statute to take this*tra- 
verle or not , for it is clear, that at the Common Law the 
Plaintiff could not have this Pleg, tor a firanger could not 
plead any thing, but hors 4 ſon fee, ora plca which did a- 
mount to as much. agree the Books of Br. Avowly 113.& 61, 
& 9 Rep,36.& 27 H.8. 4 & 30. & Br. Avowry 107.6 Inflit. 
268. whici arc againit ne 3 yet conctive under favour, that 
notwithſtanding any thing tht hati been {gid,that the Plain- 
tiff is not enabled by the Statute to take this iraverſez and I 
ground my Opinion upon the Reaſon at Common Law.as al- 
{o upon the Statate 5 tlie firtt reaſon at th: Coramon Law, 1 
ground upon the Rule in Law,res znter alias ads, alteriaocere 
a0n debet it 15 not reaſon that he wio'is a ttranger* ſhall take 
upon hi:::ielf to plead to the Title of the Tenure,with which 
he hath nothing to do in prejudice of the very Tenant, and 
| thisreaſon is given by the Books of 22 H.6.& 239 E.3-34.My 
ſecond reaſon is grounded upon the maxime in Law,which 1s, 
That in pleading every man ought to plead that which isper- 
tinezt for him and his Caſe.” And thats the reafon that the In- 
cumbent at the Common Law cannot plead to the right of 
the Patronage wherein he hath nothing, but the Patron ſhall 
plead it, as appearcth by the 7 Rep. 26. and many other Books 
thexe cited 3 and-theſe are my reaſons at the Common Law, 
wiizrefore the Plaintiff being a firanger cannot plead this 
Plea. Secondly, I ground my felf upon the purvicu of the 
Sratute to prove that the Plaintiff cannot plead this plea, the 
words of which are, That the Plaintiffs ſhall bave ſuch Pleas 
and Aid-prayers as at the Common Law. : and if the Plaintiff 
could have picaded this Plea by.the Statute, the Statute would 
not have cnaced that there ſhou}d. be the like Aid-prayers as 
at the Common Law,for if the Plaintiff might plead this plea, 
then there necd not any Aid-prayer z and' as at the Common 
Law no Aid-prayer was grantable of a ſtranger to the avowry, 


ſo neither is it io now 3 and to prove that he. cited 27 He8.4. 


19 Eliz. New Entries 598. & 26 H. 8: 5. againſt the Joſti- 
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tutes, 312+ a: Beſides, the Statute gives the like pleas as at the 
Common Law;and therefore no new pleas,and that cauſed me 
to give thoſe reafons before at the Common Law : and if chis 
ſhould be ſuffered, every wrangler by putting in of his cattle, 
ſhould pat the Lord to ſhew his title, which would be a great 
prejudice to him. The Statute of 25 E.3. c.7. enables the poſ- 
{cffor to plead to the title of the Patronage, and that it is not 
till induction if it be againſt a Common perſon, which he 
ought to ſhew,otherwilſe he is not inabled to plead to the title, 
aS it is in the 7 Rep.26.4.6 Dyer fol-1. b. But note, there the 
Statute enables him to plead to the titlez which is not ſoin our 
Caſe, the general words of the Statute of I/eft. 2. have always 
received conſtruQion at the Common Law,as appcareth by 18 
E.3-3-10-22 E.3. 2.6 9 Rep-Buckpells caſc,and 11 Rep.62,63. 
there you may {ce many Caſes cited which have the like words 
of reference to the Common Law,as the Statute in that Caſe, 
and there always they have received conſtruction by the com- 
mon Law : the Authorities cited before againſt me, are not a- 
gainſt me,for they ſay that the Plaintiff after this" Statute may 


have any anſwer which is ſufficient, ſo clearly by theſe autho-. 
ritics the anſwer ought to be fufficient, and that is the queſti- | 


' on in our, Cake, Whether the anſwer be fafkcient or no, which 


as I have argued, it is not 3/becauſe the Plaintiff is not enabled 
to take this traverſe by the Cammon Law 3 and the Statute 
doth not give any other Plea than at the Common KEaw. 26 He 
$8.6. is exprels:in. the point; Fhar the Phaintiff® being 4 firan- 


geryjs not enabled by:chis Stagute' to-rtiedfle'with the tenure ;. 
wherefore I conceive that:thePhiintifffs not a perſon ſuffici- 


ent within' the Statute to. take this traverſe without faking 


- 


ſome eſtate upon him, as1a fee for life or years, &c. But for ' 


the latter point, admitting that the Plaintiff were enabled 


by the Statute to take this traverſe 3 yet I hold clearly, that as , 


this caſc'is, he hath not purfued the form of the common Law * 


inthe taking of it;and:I agree the rule that the Plantiff cannot | 
traverſe the (eifin without admitting of a tenure, and there- 


fore. the traverle here is not good, becauſerhe takes all the te- 


ge 


nure by proteltation.; Belides,' I agree:that: traverſe of ſeifire 
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71 
generally is not good, 9 Rep. Bucknells cafe z and Iagree that 
traverſe of ſeiſin per mauus 15 not good without: confeſling the 
tenure: for'part : and here he takes all the tenure by.proteſta- 

tion , and therefore not good, 18 E.2. Fits. Avowry 217. is 
expreſs in the point that the traverſe is not good. Wherefore 
I conclude that Judgment ought to be given for the avowant. 
Juſtice Crawley, that Judgment ought to be given tor the a- 
vowant 3 he held clearly that the avowry is within the Sta- 
eute,and that being within the Statute the Plaintiff is enabled 
to take this traverſe, and that he.grounded upon the Books of 
34 H.$. Br. Avowry 113+ 24 H. 4. 20. 9 Rep. 36. and Ho- 
barts Rep. 1-29. Brown and Goldſmiths Caſe. Then he being 
inabled by this Scatute to take this plea as a very tenant, the 
Qucttion is, Whether the. Traverſe here per manus be good or 
not, and he held not s but he ought to have traverſed the te- 
nureas this Caſe is : that the traverſe of the ſcilin per manu 
generally is not good, I ground me upon the 9 Rep. Buckpells 
Caſe'35- 4. and 1 agree the third rule there put, that Ne ang 
ſeifie per. mans is a good plea,but that mult be intended where 
the Plaintiff conteſſeth part of the tenure, which he hath not 
done in this Caſe, as it appeareth by the fourth rule there ta- 
ken, which is an exception out of the precedent rule, upon 
which I ground my opinion,and therefore the traverſe here is 
not good. Beſides, Homage and Fealty are not. within: the 
Statute of Limitations, and therefore not traverſable :; and if 
it ſhould be permitted, the rule in Bevills Caſe 4 Rep. 11, 12s 
and Com.93+ Woodlands Caſe, which reſolve that they are not 
traverſable, ſhould be by this means quite defeated. Further, 
in this Caſe the fealty only is in demand, and the Plaintiff 
hath traverſed the fcilin of the rent as. well as of the tealty, 
which is not good. I agree the Book in the 9 Rep. Bucknell s 
Caſe fel. 35.that ſcitin is-not traverſable but only tor that for 
which the avowry 15 made, it not that ſcitin be alledged of a 
| ſuperior ſervice (tor which the avowry is not ) which by the 
Law is (cifin of the Interiour (ervice,with which agrees 26 H. 
8.1. & 21 E. 4. 64+ But in our Caſe (cilinis not alledged oft. 
a ſuperiour ſervice, for which the avowry.is ot made but of 
& 2 aa 


Mich, Term, 17? CAROLI. 


MMI 


—Y 


I72  Hill.Term, 170 CAR OL1: 


— is 
— — 


an inferiour, viz. of a rent which is interiour to fealty(as the 
Books are of 21 E. 3- 52. Avowry 115+ and 19 E. 4. 224.) 
and which 'of right ought to be fo, unleſs a man eftcem aud 
value his money above his conſcience 3 and therctore the tras 
verlc of the rent which' is inferior {crvice aud not in demand, 
15 not good. Befides,you'cannot traveilc the ſciiin of the feal- 
ty without the traverſe of the ſcifin of the rent, becauſe the 
ſeiſin of rent is the ſeiſin of fealty, and tie rent is nat here in 
demand,and therefore not traver{able,and there forc you ought 
to have traverſed the tenure 3 for although it be ſaid;that rent 
which is annual is inferiour toall other tervices 4 Rep.g @ yet 
it is reſolved that the ſeifin of rent is ſeit of #}1 orher lervi- 
ces: further, I conceive that if you avow for one thing,you 
need not to alledge ſeifin of other ſervices. 24 E. 3.17. & 50. 
feemeth to crols the other authorities before cited; bue E-beheve 
the latter authorities. Wherctore F conclude chat Judgment ' 
ought to be given for the avowant. Bankes Ciiict Jultice : L 
conceive that it is a plain avowry upon the Statute,and there- 
fore I need not to argue it 3 here are two Quelttons only. The 
firſt, Whether this Plaintiff, who is a ſtrat:ger,be enabled by the 
Statute of 21 H. $. to plead in Bar of this conuſance or not. 
Secondly,adniitting that he be inabicd by the Statute to plead 
this plca,whether the traverfe be here well raken or not. To 
the firit, I hold chat he is inabled by the Statute totake this tre 
verſe : but for the ſecond, hold cdlear)v, that the traveſe'is not 
well taken:herc the Plaintiff and Defendant arc both {izangers, 
ſo as here is ncither the very Lord ror the very Fenant. And 
now I will conſider what'the Common Law was betore the 
Scatute, it is clear that by the Comiron;Law a ftranger might 
plead nothing in diſcharge of the Tenancie, nor could plead. a 
releaſe, as the Books are 34 E.3-Avowry 257. and 38 E. 3. 
Avowry 61. hecould not plead vriex @rrere, or levied by di- 
tireſs, he could plead no Plca but bers de ſor fee, or a Plea 
which did amount to {p much. confeſs that the Book of 5 E. 
4+ 2. b. is that the Tenant in a Replevin could not plead bors 
de ſon fee, but the Book of 28 H.6:1 2.is againſt it. True it is, 
that in ſome ſpecial Caſc,as where there is Covin or Collution 

| | in 
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' in theavowant,there theTenant ſhall ſee forth the {pecial mat- 
ter;as it is in 9 Rep.20.b.Now there arc two Reaſons given in 
our Books;wherefore the Plaintiff in a Replevin being a {tran- 
ger;could not plead in Bar of the Avowry. The firſt is,that the 
Scignory being in queſtion,it is matter of privity ber wixt the 
Lord and the Tenant, The ſecond, that the Liw doth a'!low 
unto every man his proper plea, which is proper to his Caſe, 
and that he onght to plead and no other, as appearcth by the 
Books, 12 Af: p. 2-13 H:8.14-2 H:7. 14. 13 F7. 18. Lit. 
116-35 H. 6.13.& 45 E.3-24- Now fecing that the Plain+ 
cif being a ſiranger could not plead this Plea at the Common 
Law,the Queſtion now is, Whether he be inabled by theStatute 
to take this Pl:a or not 3 the words of the Statute are, That 
the Plaimiff and Defendant ſhall bave the like Pleas and Aid- 
prayer 45 at the Common Law 3 and therefore it was objected 
that it doth not give any new Plca 3 true it is, that by the ex+ 
preſs words thereof that it gives not any new Plea, but yet I 
conceive that any liranger 1senabled toplcad any plea in dif- 
charge of the Conuſance by the equity of this Statute 3 at the 
Common Law avowry was to be made upon the perſon,and 
therefore there was no reafon that the Flaintift being a ſtran- 
ger ſhould plead any thing in Bar of the Avowry or Cony- 
{ance, but now the Statute enables the Lurd to avow upon the 
Land,not naming ary perſon certain, it is but juſtice avd e- 
quity that the Plaintiff ſhould be inabled. to picad any thing 
in diſcharge of it. - I compare this Cle ro-the Calc in the 3 
Rep.fol. 14: Harberts Caſc, where it 3 rcfO[vcd that tcoftce of g 
Conuſor of a Statute b:ing only charg<d,may draw the other 
1n to be equally charged'z and if execution be ſucd againſt him 
_ only,that he away diſcharge himlelt by Azditz qucrel a for to 
much. $ E. 4 23-4. there the Dctcndant avowed tor a rent- 
charge, the Plaintitf ſhewed how that one E. leaſed th- Lind 
to him. aud prayed in gid-oft him, and reſolved that h: thouid 
Rot have aid becauſe the avowry is for Rent-charge, fo as th 
Plaintiff might plead avy plca that he would in ditch ge ot 
the landznow by the {ame reaſon, where the Jands of the Plain-- 


tiff were charged with-a rent-charge,he might at the common 
Law 


, 
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Law have pleaded any thing in diſcharge of his land 3 by the 
ſame reaſon where there is an avowry upon the Land accar- 
ding to the Statute, the land being charged, the Plaintiff may 
plead any thing in diſcharge thereof 3 and this is my firſt rea» 
ſor. My (ſecond reaſon is,that this Law hath been conftrued 
by cquity, for the benctit of the Lord, and therefore it ſhall be 
conlirued by <quity for the benefit oi the Tenant alſo, Iuftite 
286. b, My third 1caſon 1s, Although .the Flaintitf be a 
ſtranger and claimeth no intereſt in the Land, yet tor the fa» 
ving.of his gocds he may julitfic this plea 3 I may plead anal- 
fault upon another who endeavoreth to take away my goods, 
and I may juſtifie maintenance where it is in detence of my 
intereſt , as it appeareth in 15 FA 7. 2. and 34 H. 6+ 30. 
Fourthly and laſily, upon the authorities in Law. atter the ma: 
king of this Statute, I conceive that the Plaintiff may well 
take the Pica, 27 H. 8. 4. The plaintiif prayed in aid of a 
ſtranger and had it,which could not be at the Common Law, 
as appeareth by 3 H. 54. and 34 H. 6- 46. and mayy other 
Books 3 and for Books in thc point , 34 HH: 8. Petty Brooke 
235. Inſtitutes 268. 9 Rep. 36. & Hobarts rep. 150, 151+ 
Brown and Goldſmiths Calc : whercfore I hold that the Plain- 
tiff may by the equity of the Statute plead this plea, © But it 
was objc&cd by. my brother Reeve, that by the Statute of 25 


E 3.c.7. It is enacted that the poſſciſor ſhall plead in Bar,and 


theretore the incumbent before induction cannot plead in Bar, 
as it is reſolved in 4 H.Dyer 8.1. and 31 E-3. Incambt, 6, and 
vpon the ſame reaſon he conceived it ſhould be hard in our 
Catc,that the Plaintiff who is but a ſtranger, not taking upon 
him any efiate,ſhould be admitted to plead this plea 3, eſpecial- 
ly the Statute in this Caſe ſaying, that the Plaintiff ſhall have 
the like pleas as at the Common Law ; To that I anſwer, that 
by the Statute of 25 E. 3. it is enacted that the poſſcſior ſhall 
piced in Bar, and theretore clearly there he opght to ſhew 
that he is poſſcſior : otherwiſe he cannot plead in Bar, and 
therefore not like to our Caſe; and the Novel Entries 598, 
599. doth not make againſt it, for there it was not upon the 
Sratute > and 26 Fd. 8.6. 15 exprels that the Plaintiff being a 
| ſtranger 
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ranger 1$ cnabled by the Statute of 21 H.$. to take this 
ea's Wherefore 'I conclude this point, that the Plaintiff is 
inabled by the Starate to plead any thing in Bar of the a- 
vowry : But for the ſecond point, I hold clearly that the tra- 
yerfe as it is here taken is not well taken, it is only an <qui- 
table conſtruction that the Plaintiff ſhall plead this plea, as I 
have argued before, and therefore he ought to purſue the 
form of the Common Law, in the form of his traverſe, 
which he hath not here done,and therefore the traverſe is not 
good, and where the ſcifin is not material, there it is not tra- 
verfable, and in this Caſe che (ciſin of the tealty is not matc- 
rial, for 1f 15out of the Statute of -Limitations, and therefore 
not traverſable ; and ſo is it in the Caſe ofa gift in tail, and 
grant of a Rent-charge, it is not traverſable, becauſe that the 
ſcifin 15 not material, 7 E.4+29.Com. 94. 8. Rep. 64. Foſters 
Caſe. Secondly where the Seigniory is not in queſtion, there 
no fraverſe of ſeifin, ſo it is in Caſe of Writ of Efcheat, Ceſ- 
favit Reſcous, &c. and therewith agree the Books of 22 H. 
6. 37-37 H-6. 25. & 4+Rep+1 144+ Bevills Cafe. Thirdly, where 
the Lord and Tcnant differ in the ſcrvices, there no traverſe 
of the ſciſin bat of the tenure, but where they agree in'the ſer- 
vices, there the ſciftin may be traverſed, and therewith agree 
the Books of 21 E. 4. 64. & 84. 20E. 4. 17. 22 Af p. 68. 
& 9 Rep-33-Bucknells Calc 3 and therefore the traverſe hers is 


not good. Firft, becauſc it is a general'traverſe' of the ſcitin ' 


per manus,the tenure not being admitted as it ought tobe by 
the tourth cale 1n Buckvells Caſe, and therewith agreeth 23 
Hi6.Avowry 15.Belides, it is a Rule in Law, That a man ſhail 
never travesle the ſcifin of ſervices, without admitting of a te- 


nure,and in this Caſe he took the tenure by proteſtation, and | 


therefore the traverſe here is not good, and therewith agre:; 
15 E. 2. Avowry 214+ Further,the traverſe here is not good, 


becauſe he hath traverſed a thing not in demand, which 15 the. 


rent, for he ought to have traverled the ſeitin of the fealty on- 
ly for which the diſtreſs was taken, and not the rent as h-re 
he hath done, and therewith agreeth 9g: Rep. 35. a. and 26 H. 
$. x. But as this Caſe is, he could not traverſe the feal'y = 
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becauſe that ſeifin of rent is ſeiſin of fealty, and therewith a- 
grecth 13 E.3.Avowry 103-3 E.2.Avowry 185.6 4 Rep.$,b, 
Bevills Caſe, and therefore he ought ' to traverſe the tenure. . 
True it is, as it was objected by my Brother Fofter, that ſci- 
ſin of Rent is not an aQual ſeifin of fealty as to have an a(- 
file, but isa ſufficient feiſin as to avow. And we are here in 
Caſe of an avowry, and therewith agreeth the 4 Rep. g. a. Be- 
vills Caſe ; wherefore I conclude that Judgment ought to be 
given for the avowant. Here note, that it was reſolved by all 
che Judges of the Common Pleas, that a traverſe of ſcifin per 
M41 generally without admitting of a tenure is not good, 
and therefore ſee 9 Reps 34+ b. & 35-4. which ſcemeth co be 
contrary. | 


Hill, 17* Car, in the Kings Bench, 
Hay ward againſi Duncombe and Foſter. 


234» He Caſc was thus; The Plaintiff here being 
ſciſcd of a Manaor with an advowſon appen- 
dant,granted the next avoidance to £.8.3nd af- 

terwards bargained axd {old the Mannor with 
the advowſon to the Defendants D. and F. and a third per- 
ſon, and covcnanted with them that the Land is free from all 
incumbrances. Afterwards the third perſon releaſed to the 

Defendants,who brought a writ of Covenant in the Common 

Pleas, and there Judgment was given that the Action would 

lic. Whereupon Hayward brought a Writ of Error in this 

Court. The point ſhortly is this, Whether the Writ of cove- 

nant brought by thc Dctendants without the third perſou 

who relcaled were good or not 3 and that reſts only upon 
this, Whether this Action cf covenant to which they were all 
intitled before the releaſe, might be transfered to the other 

Defendants only by the releaſe or not. And it was objected, 

that it could'not, becauſe it is a thing in Action, and a thing 

veſted 
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velied which cannot be transferred over to the other two on- 
ly by the releaſe 3 but that all ought to joyn in the Aion of 
covenant notwithſtanding. Kolls contrary,becaule that after - 
this relcaſe it is now all oneas if the bargain. aud falc had. 
been made to thoſe two only, and now in an Action brought 
againſt them two, they may plead a feoffment made to them 
only, without naming of the third who releaſed, and ſo it is 
reſolved in 33 H. 6. 4, & 5, & 6 Rep- fol. 79. a Belides this 
covenant here is a real covenant , and (hall go to aſlignees, 
as it is reſolved in 5 Rep. Spencers Calc 3 and here is as violent 
retstion as if the feoffment had been made to them two on-. 
ly. It was objected by Juſtice Heath, What if the other di- 
ed ? It wasanſwered, perhaps it ſhall there ſurvive, becauſe þ. 
- that itis an ActinLaw, and the Law may transfer that 
which the Ad of the party cannot, becauſe chat Fortior eft 
difpſitio legis quam bominis, ©'6+ 


Booremans Ceſe. 


235- [DD Ooreman was a Barriftes of one of the Temples, and 
) was expelled the houſe, and his Chamber tciſcd tor 
non-payment of his Commons, whereupon he by Newdigate 
prayed his writ of reliitution, and brobght the writ in Court 
ready framed 3 which was dirxeQ&ed to the Benchers of the 
faid Socicty :; but it was denied by the Court, becaule there is 
none in the Inns of Court to whom the writ can be dizected, 
becaule it is no body corporate, but only a voluntary Socic= 
ty, and ſubmiffion to Goverament; and they were angry witly 
him for it, that he had waived the ancient and uſual way of 
redreſs for any grievance in the Inns 6f Court, which was by 
appealing to the Judges, and would have him do ſo now. 


Bambridge againſt V Vhicton and bis wife, 


236. } Nan Ejcliove firme upon Not Guilt pleaded.a fpecial 
Traad was toand,6 the cafe twowsf (prcial rerdi 
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thisz A Copyhold Tenant in fee doth ſurrender into the hands. 
of two Fenants;” unto the uſe of 'F: 1. immediately after his 
death, and whether it be a good ſartender or no, was the que- 
ſtion. Harri * that the ſurrender is void. Eſtates of Copyholds 
ought tobe directed by the rule of Law,as is ſaid in 4'Rep.22. 
b.g Rep.79.& 4Rep.30: And as in a grant:;a grant to one in” 
ventre ſa mier is void, {© alſo ina will ordeviſe, atid as it is re- 
ſolved in Dyer 303-p. 50- ſd it hath been adjudged that the” 
ſurrender to theuſe of art Infant i vextreſa mier.is void : and' 
asat Common Law a Freehold (cannot begin in furzero,lo ng, 
ther a Copyhold;for ſo the” ſuxrenderer ſhould*have a parti-, 
cular eſtate in him without'a'dbnor or leſſor, which by the rule 
of Law cannot'be 7 and he took a difference bet wixt' a Deviſe 
by Will,& a Grant executed 3 in a devife it'may be good,but , 
not in a grant executed : and here he took a difference wheze. 
the Grant is-by one intire clauſt 6r ſentence, {nd where it ts 
by ſeveral clauſes, 32 E. 1.taile 21-Dyer 272, þ. 30! Com. 520. 
b. 3 Rep.10. Dowties Gaſe, aridi& Ripi: Dotaingtons caſe. For 
inſtance, I will put only the Caſe in Dyer and the Kopment: 
A Lermor grants his Termibaben#Hns after his death {there 
the Habendam only is void:, and-the-grant good 5+ but- if he 
grant his Tcrm afterhis death,thereche-whole gtancis yoid;* 
bocaul it:isbut one-ſenfonderSs I ſay in oariCaſe BLEAAE i i$4 
butioneclaulc;: the. whole grants -void [Another difftrence.* 
is,, Where:the-diftin&clauſe is repignant and white not'3! 
where jt.is ropugnant-thete it is-void and the grant good;quia*; 
#tile per inutile non witiatur?Bat in out Caſe.as T have laid bes" 
{are It is gn intive ſentence; M. 113. or 23 Fac. in this Court 
Rgt. 679+: Sywpſou and :Sourbwell# Cife';-the'very' Gait with! 
our, Calc: There was/aifurtonder ofia-Copy-tenint to the tfe * 
of an. lnfant. 3#-ventite- farmer aftcr therdeath of the Turrendb4® 
ror,and there 0 wa wa by all the Judges except Dodde- 
ridge.that the ſuxrender was void, Firſt, becauſe: it was-to-thH 
uſrof xi Lofant Bb Air! ahd Cv betauſe N __ 
to begin 3x fwturo, which 1s contrary to the rule in Lay, and_ 
Copy-fenabt$as it was there ſaid; ought to be gaided by the” 
ryles of Law:: but Dodderidge doubtcd'oPit,and heagreed the 
' Caſe 
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Caſe at Common Law, that a freehold could not commence 


iz futurq, but he doubted of.a Copyholdzaud he-put the Caſe 


of ſurrender to the uſe of a Will ; But he ſaid;that Judgmenc 


was afterwards given by Coke Chief Juttice in the name'of all. 


the other Juailges that the ſurrender was void, and therefore 
Duod querens vihil capiat per billam , wheretore he concluded 
that the ſurrender was void, and prayed the Judgment of the 
Court. CS, « a1 | 
 Langhams Ca/e.- 
237» i -_ a Citizen and Freeman of Loy4s#' was com- 
1 mitted to Newgate by.cthe Court-of Aldermen,upon 
which he prayed a Habeus corps, which! was Hee ,* upon 
which return was mane, Firſt, ic 15 (et forth bythe return, that 
*. London -is an ancient ;City and .Incorporate' by «the name of 
Mayor, Comminalty and Citizens, and that every'Freeman 
at the City. qught to beilmorn, and that: Court of Record 
had þcen-held_time out -of::mind, &c. before the Mayor and 
Aldermen. And that: there,is a cuſtom , tthat/if any Freertian? 
be clc&ted Aldermanzthat he ought!to:take an Oath ceujhs tes! 
xor ſequitur in hec verba, viz. Tow ſhall wwell ferve the Ring 
ia ſuch; a Ward intbe Office of Alderman of which you are ele- 
Hed, and you-ſhall well intreat: the people'to keep the Peade 
and the Laws and: Priailedges within.agtd without the City: yoit 
ſhall well obſerve and duly youſballcome to tbe Court of Orphans 
aud Huſtings if you be not hindred by 'Command of the King, 
any other lawful cauſe : you: ſhall give good counſel to the 
ibyer: you ſhall not ſell Bread, Ale, Wine, er[Fiſh by retail, 
&c. Then is (et forth a.culſtome,. that it- any- perſon be cho- 
ſen Alderman, he thall be-called to the Court , and the Oath 
tendred to bimzand jf;he refuſe tatake-it;then he ſhalltbe com® 
itted, until he take the Oath. Then is ſet forth, that by* the 
Exact of 7 R.2-all the cuſtoms of the City-of Loydoxare con? 
firmed. Aud laſtly,is ſet forth that the-1:1 of Fan. Laughams be- 
jog a freeman of London, m having taken the Oath ob a trees 
| a 2 man 
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man was debito mods elem Alderman of Portſoken-ward and 
being babilis & idenews was called the firſt of February to the 
Count of Aldermen,and the Oath tendred to him,and that he 
refuſed to be (worn incontemptum Curie, & contra conſuetudi- 
nes .&c. wherefore according to the cuſtom atoreſaid, he was 
committed by the Court of Aldermcn to Newgate, until he 
ſhould take the Oath, & bec fit cauſa &c.To this retorn ma- 
ny exceptions were taken. Maynard : the retorn is inſufficient 
for matter and form; for form it is inſufthcient, for the debits 
modo eleFw,without fhewing by whom and how, is too gene- 
ral : then i is inſufficient for the matter, for he is impriſoned 
generally, and not until he takes the Oath, which utterly cakes 
away the liberty of the ſubject, for by this means he may be 
impriſoned for ever. Befides,here is no notice given to him that 
he was choſen Alderman,but they ele hinyand then tender 
him the Oath, without telling him that he was choſen Al- 
dcrman,and therefore the retorn not good, for it ought to be 
certain to every intent. Further, the Oath is naught and un- 
reaſonable, for he ought to forſwear his Trade, for if he (e- 
Bread, Ale, Wine, or Fiſh before, now he ' muſt ſwear that he 
ſhall never fel! them by retail after, which hard and unrea- 
' (nable,for perhaps he may be impoveriſhed after, and fo ne- 
ecflitatcd to uſe his Trade,or otherwiſe periſh 3 wherefore for 
theſe reaſons he conceived that the Retorn was inſufficient. 
Glynn upon the fame fide, that. 'the- Rerorn is inſufficient, 
and he ſtood upon the ſame exceptions before, and he concei- 
ved, that notice ought to be _ him thathe was choſen 
Alderman , for this reaſon, becauſe of the penalty which -he 
mcurs, which is impriſonment z and he compared it Ow 
Caſes inthe 5 Rep. 113. b. & 8 Rep. $2. That the feoffef®of 
Land or a Bargain of a reverſion by Deed indented and inrol- 
led ſhall nottake advantage of a condition for not payment 
of Rent reſcrved upon a leafe upon a demand -by them with- 
out notice given to the leflce for the penalty which infaes.-of 
forfeiture of his Term. So in our Caſe , he ſhall not incur 
the penalty of impriſonment for refuſing to be ſworn,without 
amotice given him that bs B@ choſen Alderman. 'He took a» 
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nother exception to the Oath, becanſe he is to ſwear, that he 
ſhall obſerve all Laws and Cuſtoms of the ſaid City generally, 
which is uot good 3 for that which was lawful before,p rad- 
venture will not be lawful now; for ſore Cuſtoms which 
were lawful in the time ot R. 2. are now ſuperſtitious, and 
therefore are not to be kept. Further, it is to keep all the cu- 
fioms within and without the City, which is impoſlible to 
do. Whercfore for thele reaſuns he conceived the Retorn 
not © be good,and prayed that the priſoner might be diſchar- 
grd. S.yimt- Fohn Sallicicor of the (ame ide. The cuſtom toim- 
prifon 1s not good, Belides, hexe the impriſonment is gene- 
ral, ſo that he may be impriloned for ever, which is not good 3 
and the Statute confirms no cuſtoms but fuch as are good 
cuſtoms : I agree that a cuſtom for a Court of Record to tine, 
and for want of payment to impriſon may be good, becauſe 
the cuſtom goes only to fine and not to imprilonment z the 
Caſe of 1 H.7-6.0ft the culiom of Loxden for a Conltable to en+ 
ter a houſe and arreft a Prieft,and to impriſon him for incon- 
tinencic comes not to our Calc, for that is for the Keeping of 
the peace,which concerns the Commonwealth, as it is ſaid in 
the Book, and therefore may be good : but it is not (o1n our 
Caſc. A Corporation makes an ordinance, and injoyus the ob» 
ſervance of it under pain of impriſonment, it hath, been ad- 
judged that the Ordinance is againſt the Statute of Magna 
Charta, that Nullus liber bom zmpriſoneter, &c, and theretore 
naught:and that is the 5 Rep.64 4.Clarkes Caſe,and therewith 
agrees the caſe of the City 'of London, $ Rep. 127. b, Mich. 
14 & 15 Eliz. Marſpalls Calc ia Harpers Reports,chere a Ha- 
bes corpus was directcd to the Mayors of Exeter, who returned 
a cuſtom there that none but a freeman ſhould ſect up a ſhop 
there,and if any other did,thit he ſhould beimpriſoned, and 
it was adjudged no good cuftom, Mich. 21 E. i. in the Com- 
mon Pleas, Rot. 318. upon a Habeas corpus thc cafttom of 


Cambridge was rctorncd , which was that the Vice-chancet- 


lor might impriſon a Scholar taken in.aſuſpicious place,I-con- 
ceive the {ame nu good cultom, but it is not rcloived. Be- 
Gdes, 1 conceive the regurn here is inſu{ficienc,becauſe that na 
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netice-wasgiven to the party that he was'choſen Alderman, * 
which I conceive- ought to have been for the great penalty 
which follows, wherefore” he prayed that the priſoner might” 
beidiſcharged. - #/bie of the ſatric tide the retorn is not good 
for want of notice 3' and he ſaid, that'it doth not"appear 
that he was preſent: at the Hledtion, and no other notice ap- 
peareth by 'the Retorn 3 and he faid, that the tender of the 
Oath did not tmply- notice :- further he ſaid, that the Oath'is 
notigeod, becauſe he is to dbjute his Trade. 'Belidesy it 18 (aid 
inthe Reforu that the cuſtoih'is, That' Si aliquis liber Fomo be: 
eleted Alderman, ec.” and'doth not fay habilis & tdoners, 
as it ought to be, and therefore not'good. True it is, that it is 
averred in the Retorn that he-was hsbilz & idonens, but it is 
not alledged to be*part of 'the cuttom;, and therefore that 
doth not help it, whereforehe prayed thar\the priſoner might 
be diſcharged, Gardiner, Recorder for the City, that the Re- 
tokn 15 - ſufficient 5: and cfirlt for the debito' mode 'eleftus 
where it was objected that'the ſame was too general 3to that 
he afiſwered, that no traverſe can be taken upon it, and: there- 
fore-itis ſufficient, for there is not fuch certainty required in 
#Retorn vpon'a Habeas corpus as in pleading, as'it is reſolved 
ir the Cafei6f the City-of London, 8 Rep. 1'27.. 128. a. and 
according, to that it is xefolved in 9 F£6-44- a. where it is 
faid,- that if the cauſe/in it {elf be ſufficient upon the Retorn, 
it (ufficeth although'it be falſez and although there be not'fo 
preciſecertainty in it, and there it is reſolved that the party | 
cannot take iſſue upott the Retorn, and yer there is no preju- 
dice by it,for if it be falſe you may have'a Writ of falſe impti- 
ſoriment; and therewith agrees 11 Rep. 99. a. b. Fames Baggs 
Caſe and Anne Bedingfields Calc, 9 Rep.ig. whereupon a Ne 
#ng acconple in Jegab Matrimony pleaded, the Biſhop certi- 
fied quod infra' tominat” E: & A. legitimo matrimonio copulati 
. feeerunt ,to which Certificate: (ſaith the Book) being brief and 
dire in the point: {\no exception was ever taken z and'if a 
Retorn'vpon a'Fial eas corpus ſhould haveall circumſtances, it 
would be ſo long/and perplexing, that there would be no nd 
of it-; and he conceived the retorn ſufficient notwithtianding 
- that 
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' that ObjeQtion. Now for the exception, that,the,Plaincih hag 
not notice of his election to be Alderman 3.40 that he, aufiycr-, 
ed, that it appeareth clearly that he had notice, :for. it app a, ; 
reth- that the ſame day that he waselced, he was calleds.co ! 
tak? the Oath, ang that was tendred to him,and he xefuladto; 
be {worn ,, which: certainly implies; that he had.ngtice.,. For. 
the exception that the Qathjs uareaſonable ,. becauſe he, was. 
to.abjure his Trade, which is n prejudice, of the Common= 
wealth, frpm the uſing of which no ,man can, hipd himfelf,.. 
mych.leſs abjure.again(t.it,; To that hg anſwered, that ;not- 
wichſtapding, that the Path, is lawful, jand,you forſweas no; | 
more than the, Law;dogh grghibic you, far it doth not extang , 
toall; Tuades,i-ber only;to ſuch as ſell Breads. Ale, Wine gud) - 
Fit; andgtis again Lawand Reafon, that hqwho hath the, 
JR SU of Rxcad Ale;Ge, and. may,paniſh;chs miſulageof, 
I 


that beihogld exexcileghs Gama Trafe bimiclts: wherefore ; 
he;gppceiveeithas poryichfigoding.thatexoottionr the Revs 
of HREF 3H EarthephjedtianiosÞy Oath thabheoughy) 
to LVL Fn 6 PATL- HOOP: all ths priyyedgos,Af:thc; Giryns 
Wk Aral there are. many Priviled geswhigh aro now: 
£: hl ought blo they wete,la wal ,apgthargey 
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on ſuſpitien of incontinencie may cuter the houſe of a ſtran- 
ger an@arreſt the body-ot the offender aud commit him to 
priſon, and that is a good-cyftom, and yet it is againft the 
Law,& trencheth alſo-upos the liberty of che Subject, Belides, 
they-bave a cufiom, that no perſon being nat free of the City 
ſhall keep ſhop there, ard; thas is adjudged a good cuftom, 
al-hougt-ic be co refrain trading;which is againit the rule of 
the Law alfo, $ Rep- 125- The Caſe of the City of London. 
And for the objeGronthat it is unrealouable, becauſe that the 
in-priſonument-is general ; to that hefaid, it wasa good ob- 


z<cRion if it were true, but that is miſtaken 5 for the retorn is' 


expreſly, that he-ſhall be impriſoned until he hath taken rhe 


- Oath, which is not genesal,; tor if he take the Oath he, ſtali be 


diſcharged 3and here hefaid that this Government by Alder-' 
men in this City is:one of the mott arcient Governments in! 


the Kingdom, beyond time of memoxy; and'is a Government, 


which of nec«flity ought tahe fuppprted;or otherwiſerhe Ei 
ty hed be broaght 6 railclfch v earn old 
a-Court without thirteen Aldermen, which oughtto have care” 
of the Orpharis,'aad make Laws for the well goyerinntnt'of 
the City, and. that isof great confequence to all the Kiogdom, 
and concerns the Government of it 3 and if this City be well 
governed, the whole Kingdom will fare the'betterantd ar this- 
time we want. many Aldermen/and if theſe thall eſcape;by the 
ſame reaſon others will 86 ſo, and {o the Government utterly 
ſhould fail. And where it was objced_ that it is uſual to 
make thcmto take the Oath,and accept a fine of them after ; 
Fo thathe ſaid, that they would not do ſo.now in this Cafe 3 
for he (aid, /that the party choſen is an'able may, and a man 
whom they xelpe.and not bis money; And'therefore he faid - 
that the cuſtom: to imprifon him. for refuſing is more reaſe- 
nable than if the cutiom were to tine him 3 tor he (aid, that 
that -Cuſiom is the. me ft xeaſanable cuſtom, which is moſt 
fit! forthe attaining of -its end 5. and be faid, that impriſoy--- 
ment-9 moſt apt for-the obrazning the cnd': for wha | 
we' (acctpt' # fine, there 'is' vo end of it, for he may be 
choſen atter 3 and how-can-the: Governmebt--be ſupporyed 
wh 
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which is the end of the ele@ion if all ſhould be finat wheres a 


fore the culiom fo impriſon is more reaſonable,alian if the 
cuſtom had beeid tg fine 4 becauſe itis' more apt 6 atten the 
ends which is to maintain the Govertiment”:' it'is rid” in 
33 Af: p- 22 Br. Impriſonment 100. - Thatit- was refolved 


2 Ma. in Parliament, that impriſonment almoſt ' if all Caſes | 


is but todetain him untill he makes a fine, and if he ten- 
der that to bediſcharged. To that he ſaid, that the ſame 
ought to'be indertious. where a fine is impoſed, bit we do 
nor intend to accept of a fine. Farther he faid-; that there- is 
| a Judgment in the point, and that is the Statute of, 'Fat.cap. 

4+. which injoyns an Oath for Recuſants to take, and forre- 
tuſal that they ſhall be committed until, &c- here he ſaid 
that an Ac of Parliament hath done it in the like Caſe, 'and 
therefore he conceived the cuſtom reaſonable ; and then he 
cited many preſidents of commitment in this very Caſe.z H.s. 
Fob Gidney was dealt with in the ſame manner,B E.q-Charles 
Faman was impriſoned, 36 H. 8. Thomas White, 1 Fat. Ste 
Them.s Middleton, all which were impriſoned for retuſing to 
take the Oath. And Jaſtly, he Cited 'one 3 Fac. "and thit' was 
Sit William Bands Cale, who wis impriſoned bythe CourtSof 
Aldermen for theſame cauſt,and it came judicially w-queſti- 


on 3 and he ſaid, that upon folemn debate it was reſolved, 


that he ſhould be remanded;wherefore he concluded that the 

commitment being by a Coart of Record, and that for a'cori- 

tempt againſt the Court, and that” for not obſerving of the 

cuſtoms of che City which is againſt the Oath of a treerman, 

and which are confittned by Ad&'of Parliament, that the'com- 
mitment is good arid lawful, and therefore prayed that the 

priſoner might be remanded. And now this Term it was re- 
ſolved by the Judges upon ſolemn debate, that the retorn-giet- 
withſtanding any of the(aid exceptions was ſufficient. Juſtice 

Maller:the Retorn is ſufficient in matter and form, but tor the 
matter of jt, I ſhall not ground my felt upon the cuſtom,but up- 
on part of the record , wh is upon the contemipttor although 

I agree tinat Conſuetudso loci is of great regard,yet I conceive it 

is not ſtrong enough to take away the hberty of a freeman by 
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impriſonmeat., Power, to impriſon the hody of a freeman 
capuot;be gained by preſcription or grant 3 anda granit is th 
ground of a preſcription, and therefore if it be not good. in. 
a grant, not ina preſcription; and I conceive. that it is che. 
Common Law only , or conſent to an AQ of Patliament,that 
ſhall ſubje& the body of a freeman to' impriſdument z and: 
its reſolved in the 5 Rep: 64: acc- in. Clarkgs Cale, and a- 
greed in,8 Rep. 127-. That a conſtitutjon cannot be made by 
a Corporation, who have power to make by-Laws upon pain, 
of impriſonment 3 becauſe its againſt the Statute of Magnz 
Charta ; *wherefore I, conceive the power to impriſon the 
body of a freeman, cannot be gained by cuſtom : but nga, 4 


04 


: it cannot: be gained; by cuſtom, yet. © uz non tranſennt per ſe, 
: | tranſeunt, per. alind ,, it will,paſs as a thing incidenc. to' a 
E Court of, Record 3,1and, therefore | aNfough F ho!d that the 
I t cuſtom , to iwpriſon is | not good , ;yct I. hold that the 
"impriſpyment/here. by a Court of Record for a contempt 

| ; Made nt. it, as.,appearcth, by the Retorn, here it was , 
©  A5:g008-for in the condluſiqn of the Repbtu "je Rich," that 
the retated 5 comemprum Corig, &g- And thaf,gt is iticident 
to a, Court a) to impxilan, BRep-g8. Þ it i5 there re-- 
ſolved,that.for;any contempt done fo a Court of Record the 

' Judges may impole. a tine 3, and. $ Rep. 59. b. It was reſolved, 

. that to evexy, fine, impriſonment js incident. Further, I con- 

.ceive, that,by. the fame reaſon. that A Court 0 , Record may 
Fn impriſon. fax a tine, they may impriſon. for a conternpt, and in 

$ Repi60.it is ſaid , thatto impriſon, doth belong . only 'to 
Courts of Record; but which'is in the.point, it is reſolved,. 

119.b. in Doctor Bonbams Caſe, that it is incident to every 

Court of Record,toimprifon for a contempt done to theCourt: 

and he ſaid , that it a Court of Record ſhould, not have 

ſuch a coercive power, they ſhould be ineffe&t no Court. 

Wherefore he conceived that the refufing to take the Oath 

> being 4 contempt, and that toa Court of Record, as it appea- 
reth by the Retorn, that they may lawfully commit him for 

this contempt. For, gh objeCtion that the gebito modo eledtur, 

without ſhewing how, 15 400 general ; To that he anſwered, 


) ; that: * 
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thatit is only matter of inducemene; and there is no neceſfi< 
ty to.ſhew all matter 'of inducemeiit. For the objeQion' that 
He had not notice of the election : To' that he anſwered; that 
here is good notice, for by the Retorn. it:appeazeth, that ac- 
cording to the euſtom after he was eleQgd, he was called to 
the Coart,and the Oath tendred'to him,and he refuſed which 
without doubt impliesnotice, & quod conftar clare non' deber 
verificare; & as after appearance, all exceptions to proceſs are 
taken away,as the Books of 9 E.4.18.& 12 H.4-17,& 18.and 
many other Books are, ſol ſay in this Cale; after appearance, 
you ſhall never Tay that you had 'nbt notice, for by your ap- 
pearance you admit it and the proceſs good. For the Objei- 
on ta the Oith, that it is ot good,' becaufe it makes a man 
_ abjure his Trade,which is againſt Law and Reaſon: To that | 
anſwer, that the Aldermen” are inteuſted 'with the aflize of 
Bread and Alc,and ſo with Wine.and Fiſh,qnd therefore as it 
is unreaſonable,ſo it is againſt the Law, that during his Office 
he ſh6uld uſe the Trade ,of which he hath Jurifdi&ion atid 
power to regulate ,ind to puniſh the miſdemeanoys of it3 and 
therefore it is enaRted by the Statute of: 72 F. 2. tap.6 Fhat 
ho Officer ofa City or borough (hall '&11 Wine or Victaals 
during his Office.lt is true,that this Statute is repealed by tlie 
Statute of 3 H. 8. cap. $. but there is a Proviſo in the Statate 
that it extend ,nor'to Loxdon, fo as tHe Statute of 12 E: 4.'is 
in force ill as unto London. Then the Oath ' makes" him'to 
abjute no moxe thafthe Law, forbids/him 'to as, - and which 
to do by him were unlawful,. wherefore' that exception is 
not good. For the exception that the impriſonment *is*gene- 
ral; to thatT anſwer, that it, is miſtaken,, for,itisyily until 
i rake the! Oach, 464 cherefre the recorn, i 6d notpnihs 
Ratiding that exception atlo ; Now the end. dfinip iſourmcht 
being obedience; and the party here not obeying but refuſing 
to take the Oath, for which he.is committed 3 for my part, b; 
conclude that he be remanded to prifon. Jultice'Heath : that 
the Recorn is go0d in matter and form and T ground 'm 
ſelf upon the cultgm , for 1 conceive that it'is a: good "Tu 
- Rom; becauſe that Ye gran of it is good and rhaſonable 
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chijs th ern ent of the Ciy,for PO MN ran | 
och z and TV hold thar the” refuling ro (take the 


e þ ay. OD e5of the City, which every qe by 
the og a wu 40 js bound to keep : and this cuſtom "15 
not againſt j e Statute of Magna Charta, 9 H. 3. cap. 29. 
For that ſaith that no freeman Pan be taken and impriloned, 
&c. but per legem terr4: A pi8t Conſnetudo loci eſt tex terre; for 
in the Statute of 52 4: There the Law and cuſtom 
of the Realm are Jon HAT. as,Synonyma, words of the 
fame intent. For the ed opal That the cuſtom 5 not that 
they who ſhall be choſen Aldermen , ſhould be idonei & ba- 
biles, but it is only averrcd in the Retorn, that Langham here 
choſen to be Aldermas is idanets & habily : to that I fay, that 
we ro to judge. upon;the Retorn' 1 2$ it is before us, 'and if up- 
opt c whole rarter there. appeareth Lifficietit matter for us 

the. commitrwenit awful, be it true or falſe we 
_— to j Sd 


7 port of Gbveramcit,by keeping of 8 


adge according to it3 and if the Retort be falſe, 
you haye | Y remedy by way of Adion upon'the Cafe 3 
and in this FA it. is expreſly averfed that thei party cho- 
ley is apr ra , Fr. it Hes not In" your power or in 
wy eq gain; hy 7 wherefare T conceive that exception 
NUR Tek agree that the 'Statlife gar. KK 00: fire 

ng ta ble ciifiorns,but hereT ay oO FN this 
cuſtom hath a good. and lawful foundation, tid therefore it 
may be well coptirmed; and the Oath oops Ninh in gene- 


Lit, ought to be taken, "that hedo kee and-ob- 
Es | wa calonahle and lawful, Priviledges. Jn nogthe 
For 7 el , I fay, that it is manifeſt; that he had noti 


ER would be good' evidence to a-Jury, and 
pra upon ſuch evidence they would find for the Plaintiff; 
and for the debito modo dledw,he conceived itis good enough, 
becauſe that i in the. Ret6tn u upool a Habeas corÞis (ach preciſe 
certainty, i5 not required as in pleading :” antl for thei impri- 
ſoument it is not ia geneval, and fo may happca to be perpe- 
$4al, as was objectcd 3 but it'is until he take the Oath, "on 

OJ» 
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foitt upon the whole matter } conceive the i 
- and that the priſoner,ought, to be remande' 


torn is ſyſſicient, 
» B»aniflon Chief 
Jaftice : the cuſtom is ggod.and none of the exceptions'to the 
. Retorn good, and theretore:the priſoner ought to be'xeman- 
ded. The Queftioappon the, cufiom is only whethet this ca- 
ſto, as it is here ſer forth by the xctorn, to impriſonthe bo- 
dy of afreeman be good or-not 3: and as Thave faid before, I 
 holditto bea good cuſtom, and that upon this {-tovcelthat 
a cuſtom generally to tmpriſon the body of a f:e-man 15 not a 
good cufipm. But a.cultom: (as it is here) for 4 Court of Re- 
cord to imprifon the body-of a man who is citoſcn a'great Of- 
ficer for refuſing to take the office 'npon "him without which 
the Government cannot ſubfili, is a good cuſtom : Befides, 
here being a contempt refufing to take the Oath, the Court 
may impriſon the body tor it., withSit any caftom ro” help 
it, for it'15 incident to a Court of Record to impriſon. I agree 
the Caſe which was objc&ed. by Matter Solicitor of 21 E.r. 
where the cuſtom of Cambridge is, that the Vice-chance!lor 
may.irgpriſon a Scholar taken ina ſuſpitious place, that is'to 
good cultom, for it no way concerns the ſupportarion*ot Go- 
vergment.vr the Commonwealth , and they may puniffihim 
another way, which may be.good and as eff;Qull as impriſon- 
ment! :-bat-not ſo, jn;qur Gale , for _jf inthis ime" in which 
there' ar&many{Aldermen wanting, all ſhoul)Þe'tined; what 
_ will becomedt the Government ?-Further, Tagree that 'che'cu- 
fiam to impriſon;for- forcin buying and” ſelling is'no good 
cufom 3 upon the difference befpre taken x all great'Ofhcers 
have a-proper Oath belonging to them, which is very needful 
ſhrfeheigrinte ingagement of .men inthe das execution of 
their. Offices, which (o: much concerns-the Pablike 3 and if they 
refuls+9 take it,” they are puniſhable forit3 andthis Place in 
which- Maſter Langham 1s choſca Alderman is 'the moſt 
great /plice- of Governm:nt. in_the Realm , and of great- 
et -conſequenee..to, the: whole Kingdom ;, and | therefore 
if-it-ſhoittd not; be ſupplied with Aldermen, who's it 
who doth not ſee the great inconvenience which would fol- 
low? and therefore I hold that th: cuftom.to impiiſon _ 
i e 
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cuſtom 3 now for the Oath, it is the uſual Oath which hath 
been taken time out of mind,e&c.And it is reafonable and well 
penned. For the Objection that it 15 unreaſonable, becauſe: it 
' makes a man to abjure his Trade : To tRat I anſwer,that it is 
tcaſonable,and makes him abjure no more than the Law for- 
bids him to do, for it is not reaſonable that he who hath the 
Juriſdiction of affiſe of Bread and Ale, Wine and Fiſh, that he 
during-his Office ſhould ell thbſe things by retail. Now 
that the Mayor and Aldermen of Loxdoz have this Juriſdicti- 
on, ſee the Statute 6f 33, E. cap+3-10. for Fiſh 3 the Statute 
of 23 H. $. cap. 4+ for Ale and Beer 3 and 28 H.8, cap-14, for 
Wine, where in theſe Caſes power is given to all Head- Officers 
of Cities, Burroughs and Towns-corporate to punith the Of- 
fenders againſt the rates and Afliſes of the things aforeſaid:and 
d by the Stacute of 12 E. 2» cap-6- it is expreſly ordained, that 
no Officer of a'City or Burrough ſhould {el}, Wine or YiRuals 
during his Office. I confeſs this Statute is repealed by the Sta- 
tute of 3 H. $, but yet there is a Proviſion in that Statute that 
it extend not to Londox.c. then the Law being that noye of 
thoſe things ſhall be ſold by any Officer by retail during 
his Office 3,the Oath which makes a man, to abjure that which 
the-Law forbids,of neceſlity ought to be taken.as lawful ; be» 
ſides, there is a Writ grounded upon the Statute of 12'F. 2. 
which you ſhall find in the Regiſter, 184. 4.& Fizz. N.B, 173 
b, that the party grieved might have direQed to, the Juſtices 
of affiſes, commanding. them.to ſend for the parties, and to do 
xight, &e. Wherefore. I hold the Oath good and lawful not- 
withitanding this Objection. For the point of. notice, 1-con- 
ceive it is not needful,, and if it be, I ask who it is ought. to 
give notice in this Caſe 3 and I ſay that no perſon is'tied fo.do 
1t, wherefore he ought to take notice of it at his peril. For 
the debito modo elefius, I (ay that it 15 good, being in a Retorn 
upon a Habeas corp it is laid; that it was ſecrndum iconfſur- 
tudinem, which includes all things needfal for the objection. 
That it is averred in the retorn. that he was idonews' & habily, 
| but 


Paſch. Term, 199 CAROLI. I9r 


but that it is no part of the cuſtom that it ſhould be ſo,for it is 
only in general, $ aliquis liber homo, and doth not ſay hab;- 
lis & idonews, and therefore the "cuſtom ſhould not be good : ® 
F anſwer, that itis averred in the Retorn, that it is fo, that 
he is elected, and-that is ſufficient for us to ground our Jadg- 
ment : but further, I conceive that the debito mody helps it, 
Wherefore upon the whole matter I conclude that the cuſtom 
is good, and the Retorn ſufficient, and. therefore that the pri- 
ſonerbe remanded.. : | 


Paſch. 18” Car in the Common Pleas. 
Barrow ag4inft Wood. in Debt. 
*F: Debt vpon an Obligation brought by Barrow a- 


+ gainſt//ood, the Detendant, demanded Oyer of the 
condition, & ei legitzr, &c. and the effect of it was 
Mn this, That the Defendant ſhould not keepa Mercers- 
ſhop inthe Town of Tewkesburyand if he did;that then with» 
'i9-three moneths he ſhould pay forty poundto the Plaintiff : 
upon which the Defendant did demur in Law, and the point 
is only whether the condition 'be good or not. Serjeant E- 
vers ;. the condition 'is good, becauſe it is no total reſtrainr, 
for it is a reſtraint here only to Tewkesbpry, and not to any 
other place, 4wherefore I:conceive. the condition -good; I a- 

.gree the Caſe in 11 Rep.53«b. where a man binds himſelf not 
 touſe his Frade for.two years, or if a-husbandman be bound: 
he ſhall not plough his Land,thefe are conditions againſt Law, 
becauſe where the reſtraint is total, although it be tem- 
poral, there the condition is not good 3 but the condition is. 
not totally:refiridive in our Caſe ; and he compared this Caſe. 
to the Cale in 7 H,6443feaftee with warranty 3 Provilo,that 
the feoffee ſhall not vouch-it is a good-condition , bggaule. 
not totally reſtrictive 3 for although that the feotice cannot 
vouch, yet he may rebut : ſo in this Caſe, although the Obli- 
gor cannot uſe his Trade.in Tewkesbury, yet he may uſe it in. 
- any other place, And the.Condition is not againſt Law. for if 
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it were ſuch a condition,then I agrecit would be naught; but 


| yet the Bond would ſtand good, for this is not a condition to 


# do an a&t w@ is Mala in ſefor there the condition is, naught 


&'the Bond alfo.as 2. E.q- 2b. by Cooke & Tiftit, 206. bh. But 
although a man, cannot make a fcoffmint upon condition 
that the feoffce ſhall not alien, yet the feoftee may bind him- 
If that he will . ngt alien, and the Bond is gocd 5 and fo I 
ſay in our Caſe, and if the condition in this Cale ſhould not 
be good, it would be very inconvenient 3 for it isa uſual thing 
in a Tawn in the Country, for a man to buy the ſhop of ano- 
ther man & all his Wares in it, and if { the fame being a (mall 
town, where one of that profuflion would (erve for the whole 
Town) he who bought the ſhop and warcs ſhould nog have 
the power to reſtratn him(the ſame being the ground & reaſon 
ofthe contract )tfrom uſing of that trade in that place ,it would 


* be yery inconvenient, wherefore he conceived that the condi» 


tion was good, and prayed: Judgment for the Plaintiff. Ser- 
jeant Clorky for the Defendantythat the condition is not good, 
for it is againſt the Law, and void, becauſe it takes away the 
livelihood of a man,& that is one of the reaſons againfi Mono- 
polics, 11 Rep. 86, & $7. And that I conceive is grounded 


. Þpon. the Law of God,tor in Dexts chap 24. veri64/It is fard, 


that you ſhall nat takg in pledge the netber and 'wpper milſtone, 
for that is bis life.Sothat by the Law of God the refiraining of 
any man from his Trade which is-his livelihood is not lawful. 
And furely,our Law ought not to be againſt the Law of God; 
and that-is the reaſon,as I gonceive,wherefore by our Law the 
Ut:ofils of a mans Profeflion cannot- be ditireined, becauſe 
by that mcans the means of his livcJihood- ſhould: be taken 
away. And 23 H. 5. fol.5-b. by Hl, the condition isagainſi 
Law,and yct the calc there is the,very Caſe with our caſe, for 

there a mani was bound, that he Thould not-afe& his Art is D. 
for two years 3 whereupon Hwll (wore by God, that if the 
Obligee were preſent he ſhould go to priſon till he had paid 
a fine to the King,becauſe the Bond is again haw,and there- 
with agrees the 11 Rep. 53+ b. & 7 E.3.65. A Farmer-cove- 
nants not to ſow his lard 3 the covenant 1s void ; ſoas1 con- 
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waive that although the condition be rettricive only to one | 


place, or for a time, = becaule it takes away the livelihood 
of a man for the time, ; 

and he cited a Caſe inthe point againſt Clegat and Barcheller, 
Mich. 44 Eliz. in this Court, Rot. 3715+ where* the 'condi- 
tion of a Bond was; That: hehould notwe his Trade in'fuch 
aplace z andiit.was adjudged that the condition 'was againſt 
Law, and therefore the Bond void 3 and for theſe reaſons he 
prayed that Judgment might be entred, that the Phaintiff kzbil 
capiat per billam. Juſtice Reeve did produce ſome Preſidents 
in the point z and he (aid that the ELaw'as it had beefy adjudg- 
ed, ſtaod upon this difference-betwixt a'contract, or WF 
and an Obligation 4 A'man may contrac} of promil. that he 
will not uſe his Trade, but he cannot bind him(ſclfin a Bond 
not todoity for if-he do (o it is void;' 'And for that he cited 
Clegat and Bavchellers Cale before, that the'obligation if ſuch 
Caſc is void 3 and he ſaid, that'the reaſon which'was given 
by one; why the Bond ſhould be void,” was grounded upon 
the' Statute .of-Magus Charta;'cap.' 29- which wilts, That'no 
freeman ſhould be ouſted of his Liberties but per legem'terre 5 
and he ſaid, that the word Liberties did extend to Trades ; 
and Reeve faid, that by the ſame reaſon 'you may reftrain' a 
man from uſing his Trade: for a time, you may reftrair'him- 
for evcy, .., And he ſaid, that he was contident that you'fhall 
never find one Report agaialt the Opinioh of Hill, 2 H.$5. For 
the other part of the difference, he cited Hil}; Faciin this 
Court, Ror. 3265-»and 19 Fee. in the Kings Bench Broges 
calez in which Caſes he ſaid,it was adjudged againſt the Acti- 
on upon a Bond, but with the Action of the Caſe upon a pro- 
 Miſethatit would lie; But note, that all the Judges, viz.'Fo-/ 
ſter, Reeve and Crawley ( Bankes being abſent )'held clearly, 
that it the condition be againſt the Law. that all is void;and 
| Not the condition only as was objected by Evers, and'i was 
adjornec. C 4 iP 1 SIR 
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e condition is againſt Law, and void; 
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 Apſly againſt Boys in the. Common Pleas in 
4 Scire facias, to: execute a Fine upon a 
Grant and Render , Intrat Trin, 16 Car, 
Rot. 112+ — | 


239- Y He Caſe upon the Pleading was this * A fine up- 
540 on a Grant and Render was levied in the time 
Ke of E. 4- upon which atterwards a' Scire facias 
' _—-;; _ -xwas brought, and Judgment-given, anda Writ 
of ſciſin awarded bat not executed; Afterwards a fine Sur co- 
vuſans de droit come cea,&c. with Proclamations wis levied, 
and five yeags paſſed, and now another Seire faciat is brought 
to exccute the firſt fine;* to'whiteh the fine Sur connſance de 
drait come cto is pleaded 3 fo as the only QaeRion'is, Whether 
the fine with Proclamations ſhall bar the''Setre f#eias or not- 
© Serjeant Gotbold for the Plaintiff; it- ſhall not bar';- and his 
3 | ' firſt reafon was, becauſe not exccuted, 1 Rep. 96,97- and 8 
8 Rep 100. If a diſlcifor at the Common Law betore'the'Statute 
— of Non-claim, had levied afine, or ſuffered Judgment - in a 
Writ of Right until Execution! ſued, they were no bars; and 
« fine at Common Law was of the {ame force as it is now and 
if ia thole Caſes no bar at. Common Eaw wnti} Execution, 
that proves that this-interelt by the fine apon grant and ren. 
der,is not-fackarintereſt as can bar-another fine, before ex- 
ecution.: Beſides,this Judgmant by the Seire- fatias is a Judg- 
ment by Statute, and Judgment cannot tbe voided but by er- 
ror.Qr Btteint. Further, a Seire facogs is-not an Action within 
the Statute of 4 H. 7: and therefore capnot be a bar, 4i E. 
3- 13-& 43 E. 3. 13- Execution upon Scire feci retorned 
without another plea 5 and it is not like to a Judgment 3 for 
there the party may enter, but not here. Belides, it ſhall be 
no bar, becauſe it 15 executory only, and in cnuſtodia legiz, 
and that which is committed to the cuſtody of the Law, the 
Law 


* 
—_— ts." 


Paſch, Term, 18* CaRo 


Law doth preſerve it, as it is ſaid in the 1 Rep. 134+ b. and 
he compared it to the Caſes there put, and a tine cannot tix 
upon a thing exccutory, and theeltate ought to be turned to 
a right to be bound by a fine,” as it 1 reloived 1n the 10 Rep, 
96+ a. & 9 Rep. 106» a. Com 373+ { 
the firſt fine upon grant and render is not turned to a right by 
the ſecond tine. Laſtly, the Statute of 4 H. 7. Isa general 
Law, and in the affirmative, and therefore ſhall not take a- 
way the Scatute of Wef.2-which- gives the Scire facias, and in 
proof of that he cited 39 H.6. 3: 11 Rep.63-& 68.apd 33 H, 
8. Dyer 15. Lagrce the Caſe which hath been adjudged, 'thac 
a tine will bar a Writ of Error, but that 1s to xeverlſg a Judg- 
ment which is executed,but here the Judgment is not execu- 
ted ,and therefore 'cannot be barred by the tine : wherefore he 
prayed Judgment for the Plaintiff- Note, that it was faid by 
the Judges, that here is no avoiding of the fine, but ic ſhall 
ſtand in force, but yet notwithſtanding it may be barred z and 
they all ſaid, that he who hath Judgment upon the Scire fz- 
c3a5 upon the firſt fine might have centred 3 and they ſirongly 
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And (he eſtate ot him by 


— — 


inclined, that the Scire facis is batred by the fine, and doth 


not differ from the Caſe of a Writ of Error 3. b:it they delive- 


red no opinion. 


2.406 T 


Bar, and confeſſed the Etiate Tails but ſaid, that before the 


Taylers Caſe. . 


He: Caſe was thus ; The Ifue in Tail brought D 


Formedou in Deſcend. and the Defendant pleaded'in 


death of the Tenant in Tail F.S.was (cifcd in fee.of the lands 
in queſtion,and levied a fine to. him, and five years paſſed, and 
then Tenant in Tail.dieds & whether this plea be a bar to the 


Plaintiff or not , was. the Queſtion 3 and-it relied upon. this, 
Whether Z. S. upon:thjs general Plea ſhall be intended to be. 


in by diſſciſin or by feofftment 3 for if in by diſfeilin,then he is 
barred, it by teoftmenc, not : and the opinion of the whole 
Court was clear without any debate, that he ſhall be inten= 


ded in by difſlciſin, and fo t 


Cc 2 


he Plaintiff -is Bar, as the Books 


are, 


\ 
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by 


are, 3 Rep. 87. a. Plow. Com. Stowels Caſe, and Bankes Chief 
Juſtice ſaid, that it ſhall not be in:ended that Tenant in Tail 
had made a feoffment to bar his ifſucs uwte(s it be ſhewed, and: 
it lies on the other part to ſhew it 3 and” a'fcofiment is as 
well an unlawful A& as. a diiſciſin , for it is a diſconti» 
Nuance. | . 


Commins againft. Maſlam in a Certiorate 
to remove the proceedings of the Commiſ< 
ſroners of Sewers. 


241 of Fve Caſe upon the proceedings was thus ; Leſſee for 

' L years of Lands within a level, ſabjeR tobe drown- 

ed by the Sea, covenanted to pay all aſſeſsments, charges and. 
taxes, towards or concerning the reparation" of the premiſles ; 
A walFwhich was in defence of this level and built fraight, 
by a ſudden and inevitable Tempeſt was thrown down. 
one within the level ſubje& tobe drowned, did disburſe. 
all the mony for the building of 'a new wall 3 and by the or- 
der of the Commiſſioners a new wall was built in che form 
of a Horthooezatterwards the Commiſſioners taxed every man 
within'the leveltowards the repaying'of the ſum disburſed, 
oneof which was the leſſee for years, whom they alfo truſted 
for the.colie&ing of all the mony z'and charge hint totally for 
his/land,not levying atiy thing wpon'him in the reverſion,and 
alſowith-allthe damages, 1iz. uſe'for the mony. Leſſee for 
years died-,' the leaſt being within a ſhort time of expiration, 
his: executor enters, nd they charge him with the whole; and 

_ immicdiately after the'years expired; & the execiitors'brought 
this Certiot are,upon which there'was many queftions. Juttice 
Mallet : I conceive thatithe proceedings of the Cemmiſſioners' 
are not lawfully removed into this Court , beeauſe as Fcon- 
ceive- no Certiorare lies to remove their proceedings at this 
day, becauſe that their proceedings are in Engliſh upon which 
I cannot judge,tor all-our proceedings ovght to be in Latine, 
_— | —_ Beſides, 
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ſpecial verdict,demurrer, . or-writ.pf 'Exror, and it. is. nothcre 
in this Caſe by any of thoſe waysz and if it be here by. Cey- 
tiorare, yet We arc not enabled to judge as this Cale is 5. for 


the concluſion af the writ is, ©uod faciamu quod deijure.&-ſe- 


cundum legem Orc. fucrit faciend. And as I have faid betoregwe 
cannot judge upon Engliſh proceedings, and they have power 
to proceed in Engliſh by the Statute of 23 H. 8. cap. 5: by 
which Statute.they have a: kind of Legiſlative pawcv given, 
for it doth not reſerve any power to. us, to redrefs their pro- 
ccedings 3 andas I conceive no writ of. exror ligth at this day 
to correct their proceedings, becauſe: that they are in, Engliſh 3. 


L I 57 F 
Beſides, I cannot judge upon any Cale if ic be,vot,betgretus by. : 


and if they have Jarifdiction and: proceed according toit, we | 


have no power to- care thamss becauſe that the Statute 
leaves them at large to progeed according to their difcre- 
tions.But where they have no-JuriſdiGiouthere. we may cor- 


rect them,. Trug 1t js,that before, the Statute of 23 H., 8.there- 


are Many Prehdents ot Certiorgries-to xemove the proceedings 
of the Commillioners at Sewers ;ingq this Court ,,for.then- 
their proccediags were inLatin,. but Ldo-not fad any;lince 


the Statute ; Wherefore L conclude that no Gertiorgre Will lic 
in this Caſe, ,and then the proceedings, not. being lawfully re: 


4 - 


moved I cannot judge upon them, wherchorg Lipeak.nomhing,, 
to the mattcr,jn Law containgd jn_ the proceedings -gf-the; 


Commiſliouers, Heath ; 1 conggve, notwithſtanding anything 
allcdged, by my brothex, Mayless that this Court is, wellpots. 
ſeſſ;d of the,Cauſc,and, may well determine itz:the Queſtion. 
here was no:,whether the Cault be, well xemovgd,but whether. 
the Commiſſioners have well praceaded as:Fhis. Caſe is,or not; 3, 
I hold that the caule is.well, remgyed. by the, Gertiprarez ghere 
is no Court whatloeyer but is, ty, be, cornggted, by this Court : 


4 


rouge” 


- 


I agree that atter,the. Statute ng .Nyxit of. Error; lieth, ypon. + 


their proceedings , but that proves, pot that a.Certiorare: li:s 
not, they arc enabled by. the Statute to proceed according to 


their diſcretions, & therefore it they, pxocecd ſecundum 4941 | 
&* bouum,we cannot correct them, z but if they proceed wa:xe 


- | $5 Ae! Hi! Mp3. aq 8 m—— . > 
they have no Juriſdidion, or without Commilliqn, or coitra> | 


ry, 


_ 


A. 


——_— 


198 : Peſch. Terw, 8” C'A-ROLI. 


ry to there -Commiſſion,* or notby Jury, then. thcy are to be | 
correded hirtzifa- Court of Equity proceed where they bught, 
not, we gratit'a Prohibition, 'WithouGqueſtion' in treſpa(s or 
Replevin' their 'proccedrngs are (Xaminable tHiere'; and I fee 
no tcaſon bit upon the farne $roant In 2 Certzorare they can- 
not m#Kea decree of things mcerly collateta}, br concerning! 
other perions 3- here they "have trrtihc'd their 'Commitſton, 
and thar the affcfsment was bya Tiry of twelve min, but 
if chey had cettified that it'was-per” ſacrament. Furatorum ge- 
ncrally” without (ayingitwelve rien, it had'not'been good, as 
it' was'by ts lately adjudged; becauſe thar tor any thing ap- 
pears to-the contrary' it might be by two' ot three only, 
where'it 6upght- robe by twelves? and P'evictived” they have 
well doe hEte mm Kying all upbnthe kflee for. years: by the: 
Law of Sewets,z1l which may be eiidamaged; or have benetit, 
are chargeable; and it i5-m their Uſcretion' To to Jo. Butin 
this caſe'they may charge the leflee'6r 'Iefforcif not for the fas 
cia} covenznt of the1cAt)at their diſcretion, for the Statute 
ſafth orphiers or deeupiery 37 & 1 conceive that the ebvenant here 
dothdif#the 1tleeLtorit is prefurhed'thathe huth confidera- 
ble bentfie for it, andthe Commiſſioners may take notice of 
it. *'Bat if the covenant doth not bind'the leflee, yer i for my 
part wilkmorreverſthtir decree for char, becauſe that where 
they lizve!Jutiſdieion' they tnay-proteed according to their 
diſctetions;and hecovettanted to pay all taxes'concerning the 
premiſſts,and Heve-it concerts thepremiſles althongh the wall 
be in a new form:and it'was objected; that it'ts now falleh up- 
on an executor; whith is hard 3 which iSnot' ſo becatiſe the re-' 
ftator was — and here the executor occupies al- 
chough it be birtor'a' ſhort tlaie, and he'was an occupier at 
the time of the\decreczanll therefore ic is teafon that he ſhould 
be chiligtd. - Bur itwas3 farther objected chat he hath not al- 
ſets 3I anſwer; that-was not alledged before the Commiſſio- 
ners 3 and if at Action be' brought againtt executors at the 
Common Eaw, and they plead,and rake nor advatitage of not 
having aſſets, it is thcir own fault,and therefore ſhall be char- 
ged to here. But it was further objeCted, that the Commil- 
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Juftice- x m this ſc rherc are. hive Pants, , Firft, wW etnert 
coyctpint' (half ond, to "rhis 1 new wall or pot. | dy, 
whether, this Colfareral Too Sew Wn cir Juriſdiction 
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oubtea whe ther! Wo The J. ro guelt ign 
upon 1 this (oharare oy os cue] as ial, urs hurt 
parties by ge Jave fy oi this caſe as it js here before us, 
upon the Cerliorare. and haye b pund $544 yoluntarily 19- 
a TECO vifance' to '[tand to the Jocdemens ot the Court, upon. js 
procligs as they. wer? removed. ypo the, Certiorare by | 
apreement'o f the Pn \ there ore, Ld: 1d not tick upon, he 
Certiorare, becauſe What was done was by conſens, & conſex-, 
ſi tollit errortis, if any be. Now tor the. pojnts, as they arile. 
upon the proceedings of the 'Commuſſionersz and tor. the ficli, 
I hold-thic thie covenant doth well extend to this new wall 3 


and ns wiiking of it ia cc form of a horihooe 15 not mate- 
ria! 
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rial,fo'as it he ad joyving to the land ay it here' was, . for, that 


thay be ordered.accordinlg, to their diſcaeuons : itisa rule in 
Eaw, that the covenant of every man. ought to be conſtrued 
very ffrong, againſt himſelf 4 and alt | that in this Caſe 
the new wall be not parcel of the &, as it was at the 
time of the covenant z-becaule that the wall then jn eſſe and 


to which the covenant did extend was a (iraighe wall, yet Go 
ras t 


eording,to the words of the covenant, this tax is ctowa 


reparation-of the premiſles, and if it ſhould not extend to this 


new wall, the covenant ſhould be idle and vain; and clearly, 
che meaning of the partics was, that it ſhould extend to all 
new walls.For the ſecond point, I. hold the covenant,although 
it be a.collateral thing, within their Juriſdiction : true It is, as 
itis ſaid in'23 H.8.thar contraGts areas private Laws betwixt 
party and parfy ; hut you gught to know thattheir Commil< 


. ton gives them power to charge every man according to his 


tenure, portion, ard profitz and he who, is bound by cutiom 
2r preſcription to repair ſuch walls is not within the wards 
of their Commiſſion yet it is refolved in the 10 Rep, (39,140- 
int Kig bleys cale that the'Commiſſioners.may take uotice of it, 
and ths © him 'only for the repaxations , 'where there is 
defauſtin him and the danger, not incyitable z and by the 
farmC'reaſop you may exclude this covenant” to be out of their 
Jurjidician, you may cxclude preſcription alſo. 1 agree that 
where the covenant is meerly collateral ,, as if a man who is 
a Andes x covenants'fo pay charges for repairing ot ſuch a 
wall,that that is not within their Juriſdiction, becaule he is a 
meer ſtrangerand carinot be within their Commilſiion z but in 
our Cafe it is otherwile, for the covenantor is occupier of the 
land, and it hath been adjudged, that if lands or chattels are 
given for the reparation of aSea-wall, that it is within their 
FaniGicHom;atld they way meddle with it,6 that is as collate- 
ral as the covenant in queſtion, wherefore I hold that the co- 
yenant is within their Juriſdidion: For the third point, I hotd 
that they may wellicharge the executor, for the executor here 
hath the leaſe as executor 3; but jt was objeRed , Thar the 


{trim is now determined, and peradyenture the executor hath 


noe 
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not aſſets To that Tanſwer,. that it is admitted that he hath 
aſſets, for.the Gommilſiavers canngt know whether) he thach 
aflets ar not,.and:therefore he ought £0) beve-alledged the 
ſame before the Commilſioners,and becdule hehath not done 
it he hath-loſt- chat advange, and it rthall be intended: chat 
lie hath aſſets by not gamaſaying of it, Fourthly, tor the da- 
Mages, 1 fickk, chiefly doubted ot:that,, but:.now I hold'that it 
is within their;Jari{diction,: [Put caſe thet-one in cxtreme ne< 
ccllity, as in,this.Caſedisbuy (ce! all the money for the Teparati- 
ons ot the wall, -or Sea-bank,- it ithe Cale':had goneno fur- 
ther clearly, he ſhall be repaid by the-tax and Icvy-after y and 
I conccive by the ſame reaſon they: have power to aliow him 
damages and uſc for his mpny-zitar[if iz 'thould'-nbr be ſo, : it 
would be very inconvenient, tor who would after disbarſe 
all the money to help that imminent danger and neccſlity if 
he ſhogld. not beallowed. uſe for his moniey:?-and'the Leffee 
here is only charged with' the damages for che money colle- 
ed which hchag in his hands, and converted to.his own uſe, 
and therefore it is zegfonable that'he ſhould be- tharged with 
al the damages. Belides, they having conuſans of the prin- 
cipal, have conuſans of the acceflory as in this Caſe of the 
damages, and he urged Fits. 1 13. 4. to prove that before the 
Statute of 23 H. 8. they had a Court, and were called Juſti- 
ces ; but he hel as it was agrecd before,Fhat no Wrirof Er- 
ror licth after this Statute, but yet he ſaid that the party grie- 
ved ſhould be at nolols thereby; for he ſaid, that where the 
party cannot-have a Writ of Error,nor Audita querels, there 
he ſhall be admitted to plead, as in 11 F; 710.4. Where 
a-Recogniſance of debt paſſed for the King upon iflue tried, 
and afterwards the King pardons it, the party after Judg- 
ment-may plead it , becauſe Anudita querelz doth not lie as 
gainſt the King, and' where a man .1s not party to a Judg- 
ment, there he eannot have a Writ of Error, but there he 
may falſifie, ſo I conccive that he may in this Caſe, becauſe he 
cannot have a Writ of Error 3 and I conceive as it hath been 
{aid before, that after the Statute of 23 H. $8. the Commitl- 
ſioners of Sewers have a mixt "7 Hg of Law and equity. 
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Forths Certioraye T will adviſe hereafter how I'grivit it) af 
though conceive (ﬆ5 have faid: before) theta Cori art tits 
aftey the Karute, and isnot- taken away by the Stature) and 1 
cunceive 3n ſorne clearne(s that- it may be granted where avy 
fne 1s impoſed upon any man by Commiſſioner,- winch'thcy 
| haveauthoriry todo by. their Commiſſion;@s'appeareth bythe 
Statute cromodtrate/it in Caſe! that it be.exedlive, Bur as 1 
haveaid before, becauſe that'the parties -by agtecrticft voliln« 
tarily: bound themſelves by Recogyiſance toftand tothe judg- 
ment-of this Court upon-the-proceedings as they are certified, 
that made me at'this time: not to ſtand upon the Certiorare, 
wherefore -L:do confirm thedecrees'' Vf I 


242- Ralls moved this Caſe'; 4.did ſaffer B.to leave a trunk 
in his hoaſe, Whether B, might take'1t away without the ſpe» 
cial leave of 4. was the Quettions-Juftice'Mallet, leave is in- 
tended; but Rolls conceived that heevuld'niot thke ir without 
leaves ofih tt cl llltntts grivell 1 al eine 8) ty nleleds DE 
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theCommant Pleas. 


243- _ Action 'upon the Caſe apon Aſſumpſit, the Caſe 

upon ſpecial verdict was this: 4. and B. were bound 
joyntly and (everally ina Bond to C. who releaſed to-4; af- 
terwards there being'a communication bewixt. B, and C. 
concerning the ſaid dcbt,B. in confideration that C. would: 
forbear him'the: payment of the ſaid mony due and payable 
upon the faid Bond till fuch a day pr.»miſcd to Pay if, &c., 
G. for default of payment at the faid day, brought this Action! 
upon: the Caſe. B. phraded the general iflue,and thereupos-the: 
whole matter before was found by the Jury. Serjeant Clarke : 
hiere is not any good conſideration whereupon to ground an 


Aſſumpſit 
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Aſſumpſit, becauſe by- the releaſe to.one -cktions CI ES 


diſcharged 3 and then there being no debt, there can be no 
conſideration, and therefore the promiſe void , becaule it is 
bus unde pathum Rolls bantraty, that there 5.9 good.cons 
ſiderationibecagke that althoigh'by the retfaſe t'bne obligor; 
the debt of the other be dhe d ſub modo, yiz. if the other 
can get it in hispower It abtfoluce diſcharge; 
tor it he cannot; get —_ _ Lys hand to plead it, he ſhall never 
take advantage ofit;/arththen if iv-be-no I: 
but only ſub mods, vis. if he cart procure ie mto hd to 
plead, rthen'the contitteration'ts'good; for perha ne- 
ver get it. Jaltice Fofer 4$ked _ by+thisxeltaſe the debt 
be'not bene Uſchar »6t0" Whit he anſwered, No us 
toB. only,” Bar ſub mode IS''f In 7 but he faid; 
and with him Fe the whole Court, that the Law: wt 


ly otherwiſe that the-ebt 5s intirely gone and Uiſchar get: 
and chen cltfriy there can be no'&bn deration in this hs 
Jaftice Revver” ne Smoveer ay (totiave a confidevation; 
ard that bught ry be either benehe"tohim- thet-make uh-or 
difidvatitage tohim'to whonmi! refine; andn this'Cafe the 
confiderativy which is the ground of the Miſampfir- is" <+- 
ther benefit co him that made it, nor Gifadvanitage' ut him.” to 
whom it was made; beeaufe there was no'debts- for jt 4/'s 
tofally Fuck lf refeafe made'to' 2: Cab heya rtcd 
0'it';' Ba be $f was abſent.” Butibecanferht'ob- 
bart w of Fork 7 LT made” in 'Likdvg; and! no Watd- or 
hu certain pur from wherice” the Vitne- ftichile'eole;'thiey 
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be diſcharged. Hales that the attachment. is well made, not- 
withſtanding, that the. party was dead at the time af, attach- 
ment, for it is the cuſtom of their Court {o to proceed, al- 
though that the party be dead. Beſides, he faid that althoughs 
.that he party were dead, yet the goods are bone defintis, 
and to prove that he cited 10 E. 4. i. the opinion of Daxby 
and Catesby. That the grant of Omnia bona & catalla fuz by 
an executor will not paſs the goods which he hath as execu- 
tor, becauſe they are the goods of the dead. But note,that it 
was Here fad by Bramftox Chief Juſtice, that it had been ad- 
judged divers tines againſt the opinion aforeſaid, that it paſ- 
ſeth the goods which the executor hath as executor : and he 
id;thatif a man hath a judgment againſt an executor-to re- 
cover goods,the Judgment ſhall be that he recover boya defun- 
o | T that the Court faid, that the Judgment 1s not qzod4 
recuperet bona defund,' but quod recyperet the goods which 
fuerunt bona defuntti. For the objeQion,that. the plaint owghe 
to be againſt the perſon, which cannot be when he is dead, to 
that'Hales ſaid,that in the Admiralty the Action is againi the 
goods and therefore the death of the. perſon is not material z 
to that Juſtice Heath Taid,that-it is*the party who is charged, 
the goods are only ro gpgble in reſpect of the perſon, and 
you ſhall never charge the goods alone, but there ought to 
be a'party to anſwer... HzJes : If they have JurifdiQion;they 
"Tnay proceed according to their Law, and we cannot hinder 
it.; to which Heath (aid, take heed of that, when it concern- 
eth the liberty of the Subje@, as in this Cafe. 'And note, that 
'Bramſton Chiet Juſtice 'asked the Proctor of the Admiralty 


FO 


then preſent this Queſtion, Whether by their Law the death 
.gfthe party ci not abate the action 3 and he ſaid that it did 3 
"then 

"not be againſt the goods the party being dead 3 wherefore by 
the whole Court ' the cuſtom to attach goods after the d-ath 


aid the Chief Jaſtice, it is-clear that an attachment can- 


of the party is no good cuſtom 3 and- therefore they gave 
Jadgment that the priſoner ſhould be diſcharged. 
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245. Note, that Bramftos Chick Juſtice an Meath Juſtice 
ſaid, un evidence toa Jury, that a Will without a Seal is good 
to paſs the Land, and that it is a Forgetyexpreſly by the'Sta- 
tute of 5 Eliz. cop.14+ to forge 2 Will in writinges 
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Paſch. 18* Car' in the Kings Bench. 
Fulham againſt Fulham 7# 4 Replewir. 


246. He Caſe was thus : Hexry the'$ feiled of a Man- 
| nor in which are Copyholds, gratits a Copy- 
hold for life generally, and whether chisbe a 
deſtroying of the Copyhgld or nat, was the Queſtion. And 
it was argued by Harris that the grant was'witterly void; "be- 
cauſe the King was deceived in his grant,for he faid;the Kin 
had election to grant it by Copy, and therefore it ſha tot be 
deſtroyed by a general grant without notice, and cited mat 
Caſes to prove that where the King is deceived inthe'Law, 
his Grant ſhall be void z but Bramſtpa*Chief Juſtice and the 
Court ſaid, that it never recited” in ahy of the Grants 'of 
the King what is Copyhold, and they.werxe ear of. Opinion 
that the Grant was not void. But whicther it deſtroy the Co 
pyhold or not, ſoas the King hath not election to grant the 
tame after by.Copy , that they agreed might be a Queſti- 
on. Serjeant Ro#s at another day argued:that the'Copyhold 
was deſtroyed by the Kings grant, but he agreed that it is not 
reaſon that the Patent ſhould be utterly void, for that he 
ſaid would overturn all the Kings grants, for there is not any 
Patent that ever recited Copyhold,,and therefore the Quelti- 
on is,whether the Copyhold be detiroyed or not 3 and he axga- 
ed that it is, becauſe there necdeth not- auy recital of Eopy- 
hold, By. Pat. 93. It is agreed that where the King grants 
Land which is in leafe for term of years of one who was at- 


tainted 
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out:recital'-of. the leafe of, him: who was-attainted, &c. For 
he ſhall not recite any leaſe but leaſes of Record, and there> 
with agrec;h 1 Rep. 45: 4; and Dyer, fol. 233-pl. c0,& 1 1, 
Now, he ſaid there is no Record of theſe Copybolds, and 
thexefore there needs, not any recital of thern, and therefore 
the. King is not- deceived. Further he (aid, that no man is 
boynden to inform the King in this Caſe, and therefore the 
King onght to take: notice, and then the reafon of the Caſe 
of a'common perſon comes to the Kings Caſe, becauſe. the 
Copyhold was not demilcable for time as before , accor- 
ding to the nature of a Copyhold, and therefore of nece(= 
ſity is defiroyed ,and. the Court as I ſaid before, did conceive 


the Caſe queltionable. 


_ Burwell againſt Harwell in a Replevin.. 


or _—_— Cafe was-ſhortly thus; A man acknowledged 4 
Statute,and afterwards gramted a Rent-charge:the 
land is extended, the Statate is afterwards fatisficd by ctfaxi- 
on of time, and the grantee of therrent did diſtrain zand whe- 
ther he might without bringitig/ a Scire facias,was the Quelti- 
on. And the Caſe was ſeveral tines debated- atythe Bar), and 
vow upon {olemn debate by the Judges at the Bench, reſol- 
ved; But firft, there was ant exception'taken to the pleading, 
which was, that the avowant (aich, that the Plaintiff cook 
the profics from ſuch a time to ſuch a»time, by which he was 
atisficd; that was ſaid :o bz a plea only by argument, and 
n6t an expreſs averment, and therefore was no good mat- 
tex of iſſve, and ot this opinion was Jatiice Heath in his argue 
ment :but Bramjton Chict Juſtice, that it 15 a good politive 
plea, andhe-Plaint ff might nzve iravrl;:d without that, 
that he was lati: tizd modo &* forma, and in Pluwd. Comment. 
in Buckley and Kice Thoms-ate, thc wt; cunny tam, quam, 
are good iſfues. 'Now forthe point iu Law, jutiice Mallet was 
for the Avowant , that the diltxcls was lawiul, the gran» 
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+ Paſth, Term, 18*CARO1T. 
tee of the Rent cannot have a Scire-facias, becauſe he-is-a 
firariger, and a firanger-cannot have/a Scire facias;eitheriite! 
account, or have the land back again, The Caſeswhich were” 
objc&.d by my Brather Rollsgvize 32 E:3-titScire fatius 101. 
Br. Scire facias $4. & Fitz. Scire facias 134+ Fhat the feof- 
fee ſhall have a Scire facias, do not come to our Cale,” for 
here the'grantee of the Rent is a ſtranger not'only tothe Re- 
: cord but to the Land, which the feoffce is not. -Furthir,icwas! 
objected, that 'the Grantee of the Rent claims -under the co) 
nufor, and therefore ſhall not be in a, better condition than.the- 
Conufor ; thefe are divers Caſes where-grantee of a-rent ſhall 
be in better condition than the Conuſer'z, the Lord Mowne-! 
jozes Caſe : a man makesa leaſe for years rendring-rent, and: 
atterwards acknowledgeth a Statute, and'afterwards grants: 
over the rent, now it is not extendable.-Beſides, it-was objc> 
G&cd, that if this ſhould be ſuffered it would weaken. the affu» 
rance of the Statute and ditturb it. : I agree that may be, but 
if thete he not any fraud nor colluſion, it,is,pot. material; ard 
then he bcing a tiranger, if he cannot have a' Scire facias, he 
may diftrain : it is a Rale in Law, @#0d remedies diftituiters ipſa 
re valet,. fi culpa abſit-.21 H-7-.33- Where there is no Action 
0 avoid -a Record, there it may be,avoided by averment, &c, 
1$ E. 4.9. & 5;Rep-110- 32 Eliz. Syers Caſe 3 a man indi- 
cd ot telony done the firli day of May, where- it was not 
done that day, he.cannot have an averment againſt it, but 
his fcottce may--32 H. 7- 18- The King grants my land unto. 
another by Patent, I have no remedy by Scire ue 9 E.3. 
By. Faxxifer of recovery. 57. F-N.B.211.20 K. 3.6. 9 E. 4+ 
38.4.A man. grants a rent, and afterwards ſuffers a rccovery, 
the grantee ſhall not falſific the recovery becaule he is a ſtran- 
ger to the-recovery., but he may diſtrain, which is the ſame 
Caſe in effe& with our Caſe ; for which cauſe I conceive that 
p the diſtreſs is good, and that the Replevin doth got Jie. Ju- 
| tiice Heath. : the diſfireſ(s is unlawfu), for he ought to have a 
Scirefacias, clearly the conufor ought to bring a Seire facias, 
See-the Statute of 13 E.1.Fulwoods Caſc,q Rep. 2 R.3. & 15 
H. 7. and the reaſon why a Scire facias 15 granted,is, _—_ 
that 
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Rat "when a Fn 35 Tefle d;cit 7 — bel ally. vic 
cd: Beſides, doth n not 2 Une in FIFT whit Ret , 
expireds;" belktycolt are to be all owed in a'Sta utc as Fule 
woods Caſe 5, and the fa are ; oighr I6be gedby the Eourt | 
and not hy a Jury, which is a reaſon Which flicks with me 
ſee the Statute of 11H. 6, it is objec: that the Grantee of 
heE'rent cannot hay a Scire fac 4, ls will be 30EA, that * 
conuſor himſelf cangot enter wichout- aa 2306 1 
conccive 2 fortiori, Dot; ;f Ee "Go 2h ce of Is "T gh 
lay here thete is fraud; 'but'gr Pat PR bens and 1 miſc 
if afrerages incurred, fot 3 Loop fin (asin ſhi Ga cit On 
ſha'l be all fevied' up on. the conu & for 7 any (ma a Sigg 
meat, as for 1 ſhifts *Kichoar 3 orice given. tg him by 
Stir? Fic, te ſhou [d he wn nd could Dot. child Þ- : 
ver: 1hold chat Trey (ifs to be + Sire faczas, 
andhe'oughitto provide wi Fd the | AS 16 havea Scirefo1 
czas in (ome fit time, but 1 hotd *t at the Grantee Here may 
well have i '$hhe fads. I agree tie Caſcs where, its to ayoic 
a Record, there © ought to be ptivity, > as thi Books eat 
h- doth notYy id the Record, but allows it, * for f e.S Scire ire fan 
czat 'Otiy, h&to' be only to account, 33 E. 3. The frlond co- 
rr ot AE, all have” a Scire facias againlt "the firſf 
conuſce*, and* F *conceive that by the ſame reaſon the. 
Grantee of therent hereſhall have it, and in that Cale there is 
nb privity betwixe the firſt conulce and the Fecond conblke;s 
for which caliſe he did conclude that the difirels was Tis Al. 
ful*avid'th'it rhe Replevia We uld' wel lie. ' Bramſton Chick 
Jalkice fo the Avowant, that n* may well diſtrcti, and Gans 
wot have a Scire faciar, but if he may baye a Scire faciat, yet 
he 'may dittrein withour' it, * There is ho authority in. ; the 
I:aw Witty in the point io this Caſe :' 1 [ 2gree. that, -hgp re 
b-aby prejtidice” to the conuſe, there, its realou' to hay 
Seirc facias It was'ob} e&cd;chat it1s'3 conſtant courſe to have 
a' Stiff fact as in this Caſe. Bit | bei. Ve you will never find a 
Sire fatias brought by the Granree of a Tent,” br vther Þrofit 
apjrender. Beſides, the belt way to udge' this Cafes to Ex- 
aquine what the Scire facias is re PRich ought ko be, brought, and 
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what the Judgment is which is gives upon it > whether he 
tay ba thing in. dorhand or not, vid<.32 EF, Fitze, 
| Frire facies 104: @ 47. 6; 3-41. Which age brought, to have 

w5 Fes and ©Q - ay e. wherelc hs. (7 ey The 
land :., ie Fitz Scir  faciar 146 44 Is gtries, the Judge 
ment which is given Cond the demand there is quod 
tenement. pred. redel;beratur, and may the grantee io this Caſe 
Bave the nd and thing in demand ?cqnainly nor and that 
ives ſfuffcient anne to the Cafes objected gy m Brother 
| here the ſecond conuſce u haves; cire facids a- 
| wor $5 ok h never find in all our Books 
that a mari ſhall have anattaint or a writ oferror,but he who 
may be rcliorcd'to the thing loſt by ihe dement or verdict, 
2R.3- aiDyer.8g. 9 Kep. the | 1d Seachars Cale 5 ſfoin 
deÞt” and exropeous Judgment wpoo-it," wheregvith agreerh 
Dof@tor- Prories Calc, $ Rep, 12- $6.18 E- 3- 2g- the tcoffce 
1 have a Writ of Ezror, becaufe-he ſhall have theland,and 
Ke 42 £. 3. Scire facigs 101- And the grantee ſhall not have 
& Writ of Errox in this Caſe upon erroneous Judgmicnt, and. 
for the ame rcafon be ſhall not have z Sdjre fociae, 'and yhe 
pfanite carinot have'a' Scire facigs fas want of ! privity;:and 
therefore I-coriclude that he cannot haves Scive Facias, for if 
© Ke might, xerrainly it would have been brought before this 
tinie, cicher for this cauſe, or for ſome'other profit apprender. 
Ir was objected that he hall not be in better condition tha 
the conulor, that is regularly true hrygoans, amine 
have ariother tem: dy. It was objeRted thatthe- reaſon why 
that a Statute. without a Scire fetias ſhall not be defeated is 
becauſe he is in by Record,and theretore ſhall not be defeated 
without Record, but that is not the true xeaſon, but the rea» 
fon is, becaule the conuſee ought to have colls and dawages, 
beliges his debt, as is Fullwoods Calc 4 Rep and 35 H. 9. 16: 
is, that the Chancc!lor ſhall judge ot the coſts oy damages, 


But 47 E. 3: 10. & 46 E 3.Scirefacias 133 by all the Judges 
that they lie in averment. But here an inconvenience was 
objcaed, that great arrerages ſhuuld be put upon the conuſce 
Fringe that he aid,that ofa {mall miſtake the 

: Court 


fox a little miſi 


RY; 


MN 


_ FA YO. PDE dE £ . 


EI  FTWrr 


as. Gatto. 
"SES" PEW 1 


on 


Ge hall My” e;and it ſhall not hurt him, but if hc hola a ad 


ver being doubly ſatisfied, je ® #eafon that he payithe urtera» 
g2s 3 and he put this- Cale, 'A' man acknowledgeth' a Statute, 
and-afterwards makes a teaſe 'vo begin-'at day toxome, (the 
kikce ſhall have a Sea faviav'4 for whero remedy doth fail, 
the Law will help him's for'which caafe' San OSGUS 
CO Pr a of erm hap ESD, VES cies FotteVE TS 
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the words were thelc 1: Thow:oth a:1bionifh 

 Rogree, and beftffolen mdy word, innurudo'lige 

..Dum,tc. Gardiner: the words atc notatts 

onable, becauſe it ſhall be intcnded wood ſtanding or grows 
ing;and not. wood: cut down, and ſo he faid it hud- beet ads 
judged 3. {q if a nan ſays of another, that hehathsflallen:his 
Corn qr Apples, the words are not actionable, .ibecault: they 


thall be jntcaded growing. - Bramfton Chick: Juſtine, (thats the | 


words are actionable, becauſe that wood cannot atherwiſc be 
meant, but of wood cut down, becauſe it is _ Arbor: danw-ore- 
ſeit; lignans dum creſcere neſcit, for which cauſe he conceived 
chat the'1 words were aonable 3 and it was s adjemcd; 
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 Tckebie, was dicted in Danbam for Murder, and 
.--. 4 YL atterwards. the Indictment was.rcmoved into the 
Kings Bench, wherc«hg pleaded his Pardon;which Pardos had 
theſc wordgin it, viaf Hymicidium feloniam, felonicam inter- 
teflionem, necem, &c. ſeu quocnyque aliv- mado ad mortem deve- 
uerit. And nategthtre was a Nou obſtante in the Pardon of any 
Statute made, to the coatraty 3. and. whether .thete, words iu 
the Pardon were ſuthcient to pardon Murder or nat, was the 
Quctliion. Hales for the Prifoner ſaid, that the. Pardon was 
ſathcient topardon Murder, 'and in his argument firſt he con- 
lidered whether Murder were pardonable by, the King at the 
Common. Law, ot not, and bh: argued that,it was the King 
15 interciſed jp the (uit,, and by the ſame reaſon be.may. pars 
dog it. It. 15true, that it is Milumn is je, and theretgre will-nok 
ad mig of diſpenſation, nor can an appeal of. Murder which js 
the (uit of the Subjed be diſcharged by the Kiyg,butthe King 
may. pardon Murder although he cannot difpente with it ; (re 
Bratton lib, 3 cap. ge; And the Law of the ]-ws diffzzs from 
gur Law.,& {o the contiitution of other kealmsuhen the ques 
ſipn is, Whether this:Prerogative of the Rig to pardea mure | 
der be takew away. by. any. Statute ar got 3 ang.tult, tor the 
Statute of 2 E.3 cap-2. upon which all the other Statuies-dex 
pend ; that Statute made, was only to prev-mi the frequencie 
ot Fardons, but not totally to take away the Kings Preroga- 
tive, tor the words ot the Statute are:, That offexders were iu- 
couraged becauſe that Charters of P ardyu were ſy eaſily graut- 
edin times Paſt, Sc. And the Statute Oi 13 B+ 2+ Cap+ 2+ ad- 
mits the Power and Prerogative of the King of pardoning 
Murder not withitanding the former Starute 3- tor that Statute 
preſcribes the torm only 3 and 13 K+ 2, in the Pariiament- 
Roll, Num{er 36. the King (aith, S zviag bis Brerogatiue. The 
next thing contiderable here 1s, admitting Murder pardonable 
by the King, Whether in this Pardon there be futhcient words 
- t) 
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fore muxder being; fc lonyy® the pardon of felony 'is- the pardou 
ot murder./ Further he faid; that the pardon of manſlaughter 
w2 good pardon of murderz for he (aid that' murder and 
maniſaughtcrare all one-in ſubſtance, and differ only 'in cir- 
cumliance, as the Book in Plowd. Comment. fol;40 1. is, and if 


' they were divers offences, then the Jury :could not find-a 


man-indicted of murder guilty of manſlaughter,” as'ir was in 
the Caſe before cited. The Jaty wotds' are, - © quoruiteue alio 
modo ad ntortem devenerit, which ex:ends to-all deaths whats 
fycvenand 1& it ſhould not be ſo,the'Statute of 13 R.2. ſhould 
bein vain: 1 agree the Books of 1 E. 3.14 22 Af: 49. & 
21 E. 3. 24+ objected on the 'other tide; that the paribifof 
tetony doth not extend to treaſon, with-which the Inftitwres 
2p agrees,” they make not againii-me'3 ſeethe'Scatute of 25 
E.'3-twp« 2-iand-the Books of 9 E.4-26. by Billin. & 8 H: 
6. 20. by 'Straxge, they are but bare opinions. It was objected 
that an Indictment at the Common Law ſhall not extend -ro 
murder unleſs the word (Mzrdravit) be in the Inditment 1'T 
an{wer, that# pardon of felony may pardon robbery, and yer 
here-ought to be-aiſo Robberiain the Indiqmient. A'pardor 
nced'not nor cen'follow the form of Indiftments, the offence 
apparent; it fufficeth. Further, he argued that the Ring mighe 
diſpenſe with the Statute of 2 K.3.& 13 R. 2. by a Nox ob- 


| ftante. It was objeccd, that the Kings grant with a Non oh+ 


ſame the Statute of 13 R. 2. cap» 5. of the Admiralty is not 
good, and that {oof a perdon oft murder with a Now obſtante't 
to that he anfwered, and took this dificrence,, Whete thi 
ſubject hath-an 1mmediace intereſt in aw Act? of /Parliament 
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trained: ſenſe... -It.is_trucy that. killing is the Geaas; but there 
axc fevera) Species of it and. (ſeveral offences, .'| Naw for the 
word (Felony) I conceiye:that the pardon 'of Felogy with not 
pardon murder, .vjde-33 H. 8. 50. fel- 4 Dyer- "But yet 1 
congchve that felony 3n che general ſenſe will extend [to mur- 
der, bit tiot ii @ Pardon, for there ought tobe. preciſe aud 
expreſs words, and {o. are the Books. of- B. H: 6. 20-- by 
$1r2ange, and 22 H. 7. Keilway 31 b./ exprels in the paine, 
Hill. 2. Fac. Inffiitmt. 391- & and Stamford Pleas of the 
Crown, 114; 4. it a man be: indicted for an offence done 
upon. the Sea, its not luthcienc for the ladiaimeac to fay Fe» 
Taxjce, but it ought allo crofay, Pyratice. And pardab of :all 
felonics is not: a Pardon of all.Pyracie 3 by the. lame; reaſon, 
here pardon of Felony. is no pardon of Mardey. For the Laff 
words, yy alto modo ad. martem pervencrit,thele words 
Jo not pardon Munder, becaule they are too he 
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takes away the inquiry only 3 further, it was ob 
the Statute of 2 E. 3. did atiow that the Kingeaight 
m:rdcr, but nor fo eaſily; and the Statute of 13 R. 2+ is fav ng 
our Regality, by which was concluded that his Prerogative is 
{av<d. Bratton fol. 133- 4. (aith, that the Kings pardoning of 
murder was comtra juftitiam, and Regifter fol .309.Se defensex- 
do, and per infortuntium only are pardonable 3 and that well 
expounds the Statute of 2 E. 3- cop. 2- which cnadts that 
Charters of Pardon ſhall be oaly granted where the King 
may do it by his Oxth z that is co ſay, where's man kills an- 
othcr Se defeudends, or per infortuxium. And for the faving 
Tg. es the fudge nghe 0 jadge vec ene ay 
I fay, that t dyes to judge ng.tot 
of the AR, and thar is exporſs chat the King cannot pardon 
murder. '5 E. 3. 29. and Kelway 134 there ic is di 
but yet it came noc toour Caſe, for that is only of 2 on 
of the Kings ſuit : and for theſe reaſons he prayed thac the 
pardon might not be allowed. Keeling for the King, that the 
| is not (ſafficicte to pardon mazder : The Ki | 
dons ought tobe taken ſtrictly, and fo is the 5 Rep. 1 
Queftion here is not, whether the general words ſhall extend 
to murder 3 but whether it ought to bc preciſcly cxprefiſed 
in the Pardon or not, and he held that i; 0:.ghr3 and h< held 
that the King cannot diſpcolſe with the Starute of 13K. 2. 
by a New obfte mee the Books of ag 2 H. 7.6. - 
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AnExata TABLE to theſe Rzxrorts, 


Alphabetically compoſed by the Author. 


Abatement of Writ. See Title Writ. 


Accept ances + 


ks 


* 7 Here a Witneſs hath not a rea- 

\ A / ſonable ſum delivered to him, 

for Coſts and Charges, accor- 

ding tothe diſtance of place,as the Stat. 

of 5 Q 9g. faith, yet if he accept ir, it 
ſhall binde him, See Tit. #itneſſes. 1. 


Accompt. 


For what things a Huſband who is admi- 
niſtrator ro his Wife, ſhall be m_—_— 
able in the Eccleſiaſtical ' Court; for 
what nor. Pa: 44-pl. 69 

where an accompt by Bill lies for an At- 
torney of the Common Bench, Kings 
'Bench, or Exchequer 3 and where ir 
an accompt a man ſhall recover Dam 
mages upon the ſecond Judgement. 

99, & 1co pl.171. 

In Debt upon an accompe it” ſvfficeth to 
ſay that the Defendant was indebted to 
the Plaintiff upon an accompt pro d7ver- 
ſis mercimontrs withour reciting the par- 
ticulars, 102.pl.17s. 


Aftion upon the Caſe. 


Where if a man ſue another, in the name 
' of a third perſon, without his privity, 
an Aion upon the Cafe will lye againſt 
him, where nor ? 47-pl. 96. 
Where one who is nor of the Jury, cau 
{eth himſelf ro be (worn, in the name 
of one returned of the ary, and gives 
his Verdi& , cicher party may have an 
Adtion upon the Caſe againſt hit, 
$1.pl.132, 


A man retorned cited in the Eccleſiaſtical 
Court where he was not cited, ſhall 
have an aRion upon the caſe. $9.pl.16 95 


AQion wpon the Caſe for words... :* 


What words ſhall be a&ionable, and what 
not ? pa 1. pl.3. pa. 7. pl. 17,18,& 19, 
pa. 15. pl. 37. 19. pl.q4- £0.pl. 45: $8, 
pl go. 59.pl. $1, & 93. 96.pl. 119.82; 
Pl.135. 107. pl. 184. 109-pl. 187.113, 
pl.191. 115.pl. 192. 116. pl. 193. 119, 
pl. 197 146- pl. 219. 62. pl. $6. 211. 
pl.248. & 212.149. 


Adtio perſonalis moritar cum perſonas 


What ſhall be Gid to be an Agton perſo- 
nal, and ro dye with the perſon, what, 
not ? 9+ 13,8 14s 


Alimony. 


Where a man purs his Wife from him, he 
is compellable ky the Eccleſiaſtical 
Court to allow her Alimony. 11.pl.31. 

The High Commiſion Court had not 
power to allow Alimony, 80.pl.129., 


Amendment. 


Where amendment may bein the inferiour 
Court after Errour brought, where not 2 


_ 72 pl10g, 

No amendments allowed in Courts be. 
low. 78.pl. 124. 
vo ameniment after- a Verdi& without 
Conie!it, 82.pl 133, 


A Decla: ation c2nnor be amended in (ub... 


fiavce, withour a new Original, orher- 
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THz FABLE 


A Warrant of Attorney-may be amended 
. afrer Errour breught, 121:pl.201.& 
; 129:pl.209- 

In an Fjef7one firme vi (+ army was in the 
Writ, but wanted in the Count, whe- 
ther it be amendable or not ? quere pa. 


140.pl.113. 


Appendant. 


Leet may be appendant to a Hundred. 
75-pl-115. 


Apportioument. 


Where a Debt or other duty may be ap- 
,- portioned, and ſeveral Aions brought, 
where nor ? $7.8 61. 
Aſlumpfir, being an entire thing, cannot 
be apportioned. 100 p] 172. 
Where an Arbitrament ſhall be ſaid to be 
incertain, where not ? I3.pl. 42, 
Where an Award ſhall be ſaid to be ac- 
cording to the ſubmiltion, where not ? 


97-pl.122. | 


The ſubmiſſion of an Infant to an Arbirra- 
ment is void. 111.pl.189.141-pl-215. 


Arrerages- 


Grantee of a Rent charge in fee,diſtraines 
for Arrerages, and then grants it over, 
whether the Arrerages are loſt or nor, 
Juere, 103.pl.198 


Aſſent and Conſent. 


An Executor is compellable in the Eccleſ- 
aſtical Court to aſſent to a. Legacy. 95 
| pl.167. 


What ſhall be ſaid a good aſtent to a Le- | 
? and where an aſſent after the 


Bacy 

death of the Deviſce ſhall be good, 

where not ? 137-pl.209. 
Aſſets. 

Where Aſlets, or: not Aſſers may be tried 


| 


by the Spiritual Court ? See Tit. Zari(- 
aitizon. | | o 


Afignee & Aſſignments. 

.A Feme ſole conveys a terme in truſt, 

and marries, the Huſband al{jignes ic 0+ 

ver, the truſt paſſes, nor the Eſtate. 
e8.pl.141. 


Aſſumpſit. 

Where there is a mutual and abſolute pro- 
miſe, he that brings the Aion needs 
not to ſay, quod paratis eſt, ro do the 
thing which he promiſ:d, and rhat the 
other refuſed to - accept it ;. otherwiſe, 
where the promile is conditional. 95, 

pl.114. 

Promiſe nor to exerciſe ones Trade in 
ſuch a Town is good,otherwiſe in caſe of 
a Bond. 77-pl.121.191-pl.238, 

Promiſe made to an Atrorney of oneCourr, 
for Sollicitation of a Cauſe in another 
Courr, is a good conſideration upon 
which to ground an Aſſumpſir. 58. pl. 

123, 

Promiſe is an entire thing, and cannor be. 

apportioned. See Tir, Apportionment. 


a _— 


Attachment. 


An Attachment lies againſt the Steward of 

an inferiour Court for dividing of A&i- 
ons. F41i.pl.214. See more of Atrach- 
ments in Title Contempt, 


Att orneye 


Infant cannot be an Attorney. 9 2.pl.154. 
An Adminiſtrator brought a writ of Error 
to reverſe the Outlawry of the inteſtate, 
for murder, and allowed to appear by 
Attorney. 113.pl.150. 
An Atrorney at Common Law, is an At- 
' torney m every inferiour Court, and 
., therefore cannot be refuſed, I41. 


Pl.214, 
Andje - 


__ Tus TABLE. 


”m_ 


Audita querela. 
In an Audita querela the Law doth nort re- 


quire ſuch ſ{irifnels of pleadiry, as in 


other Attions. 69. pl. 108, 


Averment. 
Where, and in what Caſes , an Averment 
ſhall be good and receſiary, and where 
not. 1-pl.3.13.pi.37-19.% 62.pl.96. 


Avorery. 


Grantee of a Rent charge. in Fee, diſtrains 
for Arrerages, and then grants it over, 
whether he ought ro avow, or juſtifie, 
quarts 103.pl.178. 


| Bailiff, 

SHeriff of a v—_ makes a Maudat Ba- 
livis [us to rake the body of a man,and 
the Bailifls of a Liberty retorn a Reſ- 
cous, and good, 25.pl. 58. 


Bankrupts. 


An Inholder is not within the Statutes of 
Bankrupts. Copyhold Land is. No 
Inholder at the tlme of the purchaſe, 
but afcerwards not, within the Statutes, 


34 pl.67. 


, » Baroa & Feme. 


Whar' things of the Wives are given by 
the Law, and the intermarriage to the 
Huſt-and,what not ?. and what things he 
ſhall gain by Letters of Adminiſtration 
after her deceaſe. 44.pl 65. 


Baron and Feme canrot joynin a Wrir 
of Conſpiracie, in what ather Caſes 
they may Joy, 47. Pl.75. Sec 212. 


pl.249, 


Whether Trover and Conver fion againſt a 
Baron and Feme,and a count of a con- 
verſion ad ujum i3/orrm be good or not 
quiere. ,s 60.pl.g4.Sec 82.pl.134- 

Feme Sole conveys 4 term in tuft, her 
Huſtand that ſtall Le, covenants with 
ket :.or tofſhrermeddle with it, and yer 
after marriage aflignes it cver,the Feme 
ſhall have remedy in Equity. 88 pi.14T. 

Baron and Feme preſent to a Church, to 
which they have no right , this gains 
nothing to the Feme z ctherwife when 
they enter into Land,or when the Feme 
hath right, go.pl.145. 

One ſaid of the Wife of another that The 

' was 4 Bawd and kept a Bawdy-houſe,for 
which they joyned in Aion , and de- 
clared ad damnum ipſorum , and held 
good. 212 pl.249- 


Bar. 


Bar in one Fje#:one firm?, *is a Bar'in ano- 
ther brought for the ſame Eje&ment, 
but not for a new Eje&ment. $9.pl.93+ 

Plea in bar, incertain, is naught, Sgec 
Tit. Pleadzxgs, Kc. | I 

Terant for life, the Reverfion to an Idror, 
an Uncle heir apparent to the Ideor, 
levyes a Fine, and dyes, Tepany for life 
dyes, the Ideor dyes, whether the Ifſge 
ot the Uncle, who levied the Fine;'fh 
be barred by it, or not, quere.-' 94- pl. 

154.8 146.pl.216s 


| THEM 

Certiorart. es 
[JPon_a Certicrari to remove} af'In- 
didtment of torcible entry denier of 
one, ſhall not pic'vdice the others ,, of 
the benefir of the Certiorari, they offer- 
ing ſecurity according to/the Statute of 
21 Zac, and the Suretjes being worth 
ten pounds cannot be reſuſed,and after 
Ggz2 | 4 
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.. - ficient ſureties, the Juſtices proceedings 
. Are coray non judice. | 
' A. and B. were indi&ed fog,a murder, B. 
* Hlies, and .4, brings a Ceftiorari to re- 
.-- Move the Inditment into rhe Kings 
..,. Bench, whether all rd be re- 
. _ Moved, or bur part, Jw###. 112.pl.190. 
_Centiorari lies to remove the proceedings 
of the. Commiſſioners of Sewers, See 
Title Sew4rs, 


Ceſſante cauſa ceſſut efſe#us. 


Outlawry reverſed, the Original is revived, 
+ Celfant Cauſe, OF. 9.pl.21- 


TA) Chancery. 

After Execution and Moneys levied, the 
Lord Keeper cannot order the Money 
to remain in the Sheriffs hands,or that 

.- the Plamtift ſhall nor call for it.g4.pl.81. 


HTS Charter of Pardon. 
Whether a Pardon of the King of Felony, 
_ homicide,+c. doth pardon murder, or 

: "Not? quiere, 213-pl.250, 

& - > | 

- Commiſſion & Commiſſioners. 

Commiſſioners execute a Warrant with a 

.. Manger to the Warrant, yet good. '92. 

= +4 0 pl.155. 

Confi ration. 

Raron. and Feme Donees in ſpecial Tail» 
the Baron levies a Fine, and dycs,he in 
the Reverſion confirmes to the Wife her 
Eſtate to have to her and her Heirs of 


body by the Huſband -ingendred, |. 
'Churchwarderis in Loxdox are a Corpora- 


what is wrought by this Confirmation, 
quarts 146.pl.216. 


Conſideration. 


What ſhall be ſaid a good Conſideration | tion, ' are capable onely to purchaſe 


__ F - v4 


Certiorari brought, and tender of .ſuf- 
27.pl.63. 


—- 


upon which to ground an 5 
what not? $5 pl.86.& 78.pl.123. 
Contempt- 7 


Attachment ' ought-not to be granted a- 
gainſt rhe Sheriff. for Contempr- of: his 
Bailiffs. 54:pl.81. 

Upon Error -bronght; notice ought to be 
given to the Sheriff, otherwiſe he ſhall 
not incur a Contempt for ſerving cxe- 
Cution. 54.pl.8x. 

No Attachment, without an Aﬀidavit in- 
writing. 129.pl.208, 

Attachment lies againſt the Steward of an 
inferiour Court,for dividing of aQions. 

: 141-pl.21 4. 


Copyholds nor granted in Reverſion, ex- 
cept by Cuſtom, 6-pl.13- 
Copyhold is within the Statutes of 13 . 
7. and x 7ac.s. of. Bankrupts. 35. 
The King grants a Copyhold for life ge- 
nerally, whether this defiroys the Copy- 
hold, or not ? quere. _ hs 
Deſcent of a Copyholdſhall not take away 
-ar Entry. 6.pl.13. 


Coram non judice. 


Afer a Certiorari brought to remove an 
Indi&ment of forcible entry , and ten- 
der of ſufficient ſureries according to the 
Stature of 2x 7ac.che proceedings of the 
Juſtices of peace are Coram non jrdice. 

a, | 27.P1.53, 

Preſentments taken in an'Hundred-Courr, 

are coram nor judjces 75 pl-11 5, 


Corporation. 


tion, and may. purchaſe Lands to the 
| benefit of the Church : bur Churchwar- 
dens in the Country,though a Corpara- 


Goods 
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: Goods to the bencfit . of the Thurch. 
| | 67. pl.104-+ 


Covenant. 


- A man makes a Leaſe, and rhar the Leſſee 
| ſhall have convenrens. lignum non ſucct- 
dind” & vendend? arbores, the Leflee curs 
down Trees , the Leſſor may bring an 

_ ARion of Covenant. 9.pl.22. 
Leffee of a houſe Covenants to repair it 
with corvemtent, neceſſary, and teneatavle 
R'par ations, in Covenant the Leſler al- 


leadgeth a breach in. not repairing, for | 


wanr of Tyles and daubing with Mor- 
ter,and dorh:nor fhew rhar it wasnort te-. 


nentable;& therefore nought. 11.-pl.39. 


A man by. Deed conveys Land to his ſe- 
cond Son by theſe words, 7 do give and 
grant this Land t01. S. my ſecond Son and 


bis Heirs after my death ; and no livery | 


© made, and dyes; the Eftate'paſſeth nor 
© . by Covenint, ar 

| keth nothing - 
Covenant * with two ſeverally , 


Counſel & Counſellors. 


Counſel ſaith 'to his Client, rhat ſuch a 
contract is. Simony,. and he fairh,. that 
Simony or not, Simony, -he will ds it, 
and thereupon the Counieller makxeth 
this S1moniacal contraR, this is no of- 

« fence in him, 83.pl 136. 


Cuſtom and Perſcription. 
By the. Cuſtom - of | Londen, a' man may 


| -t0 ſirow the Church; "good Cultomh. 


$=-: 7.50 15.pr.38. 
Cuſtom or Preſcription i» noz decrmando 
by a Hundred is good, but riot by a Pa- 
riſh or particular Town. 25:-pl.g9. 

A Law or Ordinance, where the Cuſtom 
will warrant it, that he that puts in his 
beaſts in the Common beyond ſuch a 
limir or bound, ſhall pay 3s. 6 d. is a 
good Law. 28.pl.64. 
Cuſtom thar if a man have fee in Land, 
that it ſhall deſcend to the youngeſt 
Son, arid if Tail, that then to the Heir at 
Common Law, isa good Cuſtom, 54: 
2. 

Preſcription to have Common for all 
beaſts commonable is naught ; bur for 

. all beaſts commonable leyant and cou- 


d rherefore the 'Son ra- | 

nee 2 <<0:P1:908e if 
arid good, | 
103.p1.1765 | 


Honey over his Apprentices to . ano- 

ther. Ig 8 ; 

By the Cuſtorn of Lo2don, the Mayor may 
reftrain' any - man from ſetting up ' his 

. Xrade within the Ciry, in a place unapr 
for ir,and for his diſobedience may im- 
priſon him, .- 


pl.6. | - 


BRED 15-Ph34. 
Cuſtom to cut Graſs in the foyl of another 


0-0-2 vo 


chant, is good. 83 pl.137» 
A Hille hath a Chappel, and buries ar the 
Morther- Church, and for rhis, have time 
cut of .mind repaired parcel of the wall 
of che Church, it is good for'to excuſe 
them (rom repairing the Church. Inha- 
birants of a place preſcribe to repair the 
Chappel of cale, and in regard of this, 
that they have been time our of minde 
row from al reparations of the Nether 
Church, good Preſcription.GE. _ PI.IgTrT-» 
Hille hach a Cha E of caſt and « Eaftom ; 
 thav thoſe within ſuch a precin&t ought 
ro find a Rope. for the third Bell, and 
_ repair part of the wall of the Mother- 
Church, in conſideration of which they 
have been freed of payment of any 
Tyrhes ro the Mother-Church, whether 
thrs he a .good Cuſtom or not 3 quere 
Oo, Ai 2, 


5 Os 


. © "Damage Cleer. © ©? 


W Hat Damiage ©-Cleer is 3 and the 

prejudice that a man may; have 
7cannot . have; his 
that he hath payed 


CY 


. In; this,, that. 
Judgemeni before 
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Tun Tank 


the Damage cleer. 


Damages and Coft. 


'Heir apparent raviſked of full age, his Fa- 
 _ tler ſhall not recover Damages. « pl.8. 
In Artainr, the Verdi& was affirmed, and 


the Defendart in the Artaint prayed | 


Coſts , bur .was denyed by the Court, 
24 Pl:55. 

.A man difſtrairs for a Penalry aſicficd by 
Cuſtom, and &iſtrainable by Cuſtcm, 
and upon a Replevin brought, Judge- 
ment was given fcr the Avowant, and 
Damage alleſſed, and whether Damage 


ought to have been giVcn, or not”; 9i#- | 


7s 38.pl.64. 
Where Damages entire ſtall be noughtr, 
and where net ; 47.pl.76.& 96.pl. 166. 
| & 47.pl.76. 
Where Coſts and Damages ſhall be reco- 


.. yered vpon a Penal Law, where not ? | 


_ 56.pl.88.61.pl.95. 
Priſoner removing himſelf by Habeas cor- 
p#s, ſhall pay the coſts of the removal, 
otherwiſe where he is removed by the 
Plaintiff. 89.pl.143. 
In an Accompt a man ſhall recover Da- 
. Thages upon the, ſecond Judgement. 
|; IE 199: pl171- 
Debt. 


A Sheriff levies money upon a Frer; /a 
cras 3, Debt will lie againſt him, and 
if he dyes , againſt Executors. 13. 


- 4 > d'-ds 23 OLE: DI SV oe 3 pl 33. 
In Pebt' upon an Accompr,it ſufficeth ro 


ſay that the Tefendant was ir.debted to 
the Plaintiff upon an Accompr pro 47- 
er ſts -mercimont?, withour” reciting the 
particulars. 102-pl.195.& 105.pl.182, 


'; bas þ - Defamation. SF 
Tf a! riian” Libel m Court *Chriſttan for 
calling of hini'Drunkard , Prohibition 
_ lies. bee Tit, Prohibition. 1. © 


F'Y 


76,pl.226., D.Libelied in the Eccleſiaſtical Court fer 


theſe words; She 1s a bea'tly quean, 4 
drunlea quean, a copper-vos'd quean, and 
ſhe wis one cauſe why B. left his T1fe, and 
hath miſ-(pizded go00 1. and (ke keens com- 
py with Whores and Rogues © upon which 

a Prohibition was prayed and pranted, 

| _ @&9.pl.144. 

A woman Libejled in the Spiritual Court 
againſt one for calling her Jade, upon 
which a irohibition was prayed, and 
granted: bur if it be Libe}led for calling 
one whore or bawd, no Prohibition lies. 
99.pl.170. 
By the Cuſtom of London an Action, lies 
for cailing a woman Whore, and ruled 

a good Cuitom. : 107.pl.184. 


Default & Appearances 
Adminiſtrator of one Qutlawed for mur- 
ger, brought Error to reverſe the Out- 
lIawry, and was allowed to appear by 
AttOIneye » _ 113.pl.150. 


Demands & Demanaable. 


Grantee of a Rent to be paid at the houſe, 
and if the Rent be behinde and lawfully 
demanded at the houſe, hat then ir ſhall 
be lawful for the Grantee to diſtrain, 


| 


whether a diſtreſs upon the Land be a 
ſufficient demand as this Caſe is,or nor; 
quere, | 147-pl.218. 


Denizen & Alien. 
Merchant goes beyond Sea;and marries an 
Alien, who have Iflue, the Iflue is'a De- 
NIZEN. . | -HI:zpl.T50. 
Deprivation. | 
Where a Church ſhall be void , without 
ſenrence of Deprivation. See Title Void 


& Vodable,.- + 
. Deviſes,. 


| Deviſe of Goods to one for life, the Re- 


mainder 


UMI. 


Tus FABLE: 


mainder to another, the Remainder. is 
void- 196,pl:183- 


Divorce. 


A man divorced cayſa adulteris Is within 
the Proviſo of the »>tatute of 1 of Ring 
Zames ca. 11+ but not a man divorced 
.cauſa ſevitie. : JOI:Þ1.17 5s 


Diſcontinuance, 


A man may Nonſuit without the conſent 
af the Court, but not Diſcontinue with- 
our the Courts.conſent. 24-pl.54- 


Diſpenſations-. 


Whether the King by a Noz b/taxte in his 
Charter of Pardon may diipenſe with 
the Starure of 13 R-2.C4.1, Or NOt3zquere. 
If you peruſe this Caie, you ſhall finde 
much excellent learning upo1 that point 
in what Caſe the King may diſpenſe with 
Stacutes, in what not, 213-pl.250. 


Diitreſs. 


Horſes traced together are but one Diſtreſs, 
Fetters upon a Horle-leg may be di- 
ſtrained with the Horſe. 91:pl.149. 


Diſtribution. 


Whether the Ordinary afrer Debts and 
Legacies pa'd may inforce a Diſtribu- 
tion, or Not 3 qe/te G5. pla*to2. & 

03-pl.158, 


Double Plea. 


Wheretwo things are alleadged , and the 
one of neceility onely, or by way of 
inducement, and the party relies onely 
upon the ocher, that is no double Plea. 


55-pl.84.& 74.pl.113. 


E##ione Firme. | 


F Jecone Firme de. uno repoſitorio; nought- 
for the incertainty.- 95s pl.166, 
Eje&ione rirme dz tanto unizs meſſuagit 
&;. q:antum fiat ſuper ripam, is nought 
for the incertainty,- and fo where the 
Trover of the Jury is ſuch, it is noughr. 
97.pl 158, 


Elegit- 


Upon an Elgit there needs no Liberate,. 
other wiſe upon a Statute. Note , the- 
Elegit EXCepts. 4verz4 Carice. I17-Pl- 

F94e - 


Equity. 


Certain ſpecial Caſes where there ſhall be- 
remedy in Equicy, where not. pa 83. 
pl.138. 88. pl. 141 90. pl. 145+ 93:pl- 
159. $9. pi 171 102 pl. 175. Log. pl.- 
182, 106.pl, 193. & 129.pl.207. 


Errors. 


In Error to reverſe a Judgement in Debt” 
upon an Arbitrament, Judgement, was 
reverſed,firſt becauſe that in the refe- 
rence to the Arbirrament, there was no - 
word of the ſubmiſſion. Secondly,be-. 
cauſe that the entry of the Judgement” 
was, Confia:ratum eſt, and per Criam O- 
mztted, | / - 9Pl-15. 

In an Aion for words, Judgement was 
reverſed , becauſe rhat it was averred,. 
that the words were ſpoken zater diver= 
ſos lrgeos, and dorh nor ſay Cives of the- 
place, where they have ſuch an accepra- 
tion . as alſo for that the Judgement. 
was.Conſid:ratum eſt, and per Curiam o«- © 
mitted, Is-pl 37. 

Is: 


—_ w_ 


THart' TABLE. 


ſpecial Cuſtom, by Verthe of which he 
id it, and doth not fa 

tray/greſſo, ſor which Ju 

.- veried. ($1 rf ae” 26.p1.28. 
udgment was reverſed for want of Pled- 
_  * Kb 17 pl. 40. 
Outlawry. was reverſed, becauſe it did not 

. appear where the party outlawed was 
. Mhabirant 3 as alſo for that it did not 
_ appear that Proclamations were made 
at the Pariſh-church where,%c.20.pl.46. 


| SE - Jadgement reverſed for the appeararice of 


an Infant by Atrorney. 24-pl. $3: 
Ontlawry reverſed becauſe the Exigent 
was Secund, exatt” ad Com Meum 1bn', 
"Oe 25-pl.58. 
A. Wife of 1.S. inteſtate promiſes to-B. ro 
whom Adminiſtration was commitrted, 
that if he would relinquiſh Adminiſtra- 
tion at-the requeſt of C. ard permit .4. 
to Adminiſter,that 4, would,e*c. in Af. 

- ſumpſir by B. he ſhewed, that he re- 
« Nounced Adminiſtration, and permitted 

-- A. to Adminiſter , but doth not ſhew 
--that it was ar the requeſt of C. by Bark/ey 
wE- it is Error. 5$5.p1:26, 
Judgement ought not to be judged erro- 
neaus by implication, 56.pl.88. & 61. 


pl.95. | 


A Writ of Error upon Dower, well lics, 
- before the Rerorn of the Wrir of En- 
©-quiry of damages 3 but whether a Writ 
- of Error lies in an Ejedirone firme , be- 

fore Judgment given upon the Writ of 

_*" Enquiry , qQuere. 88,pl.142. 

Want of Warrant of Attorney for the 

Plaintift after Judgment upon x7hz1 4z- 
» "at, 1s Error, and not amendable. x21. 

E614 2 [.20x.& 1 29:pl.209. 

Writ of Error bearirg Teſte bcfore the 
- Plaine enrered is nought, otherwiſe, 

= where ir bears Teſte before Judgment. 

gf A. I40.pl. 112. 
In an - £je&ione firme the Writ was vi & 


-' afmis, ur it wanted in the Count, and 


& 


In Treſpaſs, the Defendant juſtifies by a | 


que eſt eadem | 
nt was re-- 


whether this is: error, or amendable, or 
Not, guer0. I140.pl.ar3. 


Eſcape. 


Upon mean Proceſs, if the Sheriff retorn 
a Ceſſs and Reſcous, no Aﬀion lies againſt 
him ſor the eſcape, otherwiſe in caſe of 

.. Execunion, I.Pl.1. 


. Eftoppel. 


Morgager makes a Leaſe for years by Deed 
indented, after performs the condition, 

_ and makes a Feoffmenr in fee, the Fe- 
oftee claiming under the Eſtoppel, ſhall 
be bound by.the Leaſe. 64-pl.99. 
If a wan bind himſc!f ro deliver any thing, _. 
he -is eſtopped to ſay, that he hath -ir# 


not. 74-Pl.113. 


Eſtoppel binds only parties. 105.pl. 180, 


Evidence to an Inqueſt upon Iſſue 
_ Joyned. 

Depoſitions taken in the Eccleſiaſtical 
Courr, cannot -be given in evidence 


at Law, though the parties were dead, 
| 120.pl.198. 


Executions & prayer. int executions. 


A ſecond Execution cannot be granted, be- 
fore the retorn of the former. 47.p1.73. 
Where a man is impriſoned for the Kings 
_ Fine, and upon a Habezs corpus it is re- 
rorned that he is in Execution alſo for 
the Damages of the-party, it ought to 
be intended at the prayer of the party. 
52.pl. P? Os 


Executor & Adminiſtrator. 


An Executor or an Adminiſtrator ma 
maintain, an Agion for any Contra 
made to the Teſtator, © or Intcitate, or 

M0 EN nr for 
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for any thing which riſeth ex contraftu. | | | 
Adminiſt ae ai  PPL23- .. Forable Entry. © 
miniſtrator of an Executor ſhall nor ſue : Oe Dh 
a Scire Fa;? upon a Judgement given ee cannot 'be -awarded _— 
for the Teſtator, ; 9. pl.24- Plaintiff, it it dorh appear'thar he hatn 
A Sheriff levies moneys upona Fierz Fac” ſeiſin, yet the King ſhall have _— . 
and dies, Debr will lie agaia{t 1's Ex | 324 if the Inditment he ang 0 
ccurors., _ byc, the Deicndanr keeps the policttion 
forcibly, where the Plaintiff was in poſ- 


| 3-P: 35: 
V !:erher the Execator.of a Phillizer ſhall rr | 
have che profirs of the Wrirs which are (e{ſion, Re-reſtitution ſhall be porn 


to oe ſubfcribed with his name, or his 
Succeſſor, quiere, - *  66.pl.$47- 


Forgery. 
Expoſitors of Statutes. To forge a Will in writing, though with- 
The Julges are the ſole Expoſitors of , Oura Seat, is forgery within the Statute 
A&s of Parliament , though they con- of 5 2. Ca. 14. 
ccrn Spiritual matters. , '5o-pl.148. Þ MR] WET AGENT 
I CRE a eu g: Freehold, _ .-., += 


Extingniſhment and Swfpenſion. What ſhall be ſaid a grant of a Freehold 
co commence at a day to come, what - 


Three covenant joyntly, with two ſeveral- 


ly,after one of the covenantors marries not, -- ZI-pl.66, 
one of rhe COVENaners.» whether the | =- -— — 
covenant be good or not. 103.pl.176. | 5 . 4 
2} ? cal P3Pieny | Gardeins of a Charch. Re 1 
er rea———” / Here the Cuſtom is ſor the Pariſho- 
* : Gy | ners to chuſe the Churchwardens, 
Fine to the King. ; the Perſon by colour of the Cannon 


; : OT |. , cannot chuſe one ; ard if the Miniſter 
JF a Carrier ſpoil the High-ways , by | * of the Biſhop refuſe to ſwear one- of 
drawing a greater weight than is warran- | | tam; choſen by the Pariſh, .2 Maudat 
_ - the CR of the —_ he | | lies to inforce him to it : and if the 
is. finable ro the King. _ 145-Pl.210. | | parſon thereupon doth Libel in the 
Fines of a 7 i Eccleſiaſtical Court, 'a*Prohibition lies. 


22. pl.50.& 67.pl.10qs, 7 
Diſſeiſee levies a Fine to a ſtranger , this yu0 ne war tg) _— * ON 
dorh nor give che right to the Diſleiſor, | | Us beuſe of the Chas: ———_ So 
; WE. 105 p!.1fo, | | C dhe * | 
| ; OP 4." | ; Country they are a Corporation, : 
oy for lite, he Reverſion TO, in 14cor, ble to pure Goods - oo benegP = 
an Urcle- Heir appatatitto'the fdeot Ie- the Fi.” p | 
vies a Fine, and dies, Tenant for life. d:- 16 COUICNG, oO 220g 
#5 4 
* * Good behaviour. 


eth,the Ideot dies, whether rhe Iffie of 

Uncle-who levied the Fire ſralbe barred | | . | 

by $1315,07 NO, qe/e, 4-P1.154-& 146. A man was bcund to his goed behaviour 

| |  ;  -Pl-216, | | for ſuborning of Wirnelles, | x1-pt-304 v7 
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., Ianded for. this one. 


Grants of common perſons. 


Grant-of alt Tythes in C. is a good grant, 
. for it is not abſolutely genera], bur a 
general in a particular. 31-pl.56, 
Where a Grant ſhall be good notwithſtan- 
ding a falſe recital, ibidem, 
The King may grant an Office in Reverfi- 
on,, nn Cuſtom, but not a Com- 
mon-perſon, or a Biſhop. 2, N 43+ 
Where Prat 's me vers Sec Tir. 
Aſſignee &+ Aſſngnmeuts 1. 
An Executor grants em7a boza &r catalla 
Jua, this ſhall paſs the Goods which he 
hath as Executor, 20g * 


Grants of the King. 


The King may grant an Office in Reverſj- 
on, without Cuſtom. 42, & 43. 
Grants of the King need not recice Leaſes 
not of Record, nor Coppyholds. 205: 
pl.245. 


_ 


Habegs Corpus. 


'JPon a Habeas Corpus, if all the cauſes 
retorned ſhall be adjudged for the Pri- 
foner, bur one, yet he ought xo be re- 


$3,& 54+ 


Copyholder for life, where the Cuſtom is, 
thar if the Tenant die (eiſed that he ſhall 
pay a Hariot, the Lord grants the Seig- 
njory for 99 years, if the Tenant ſhould 
ſo.long live,and afrer makes a Leaſe for 
goo years , Tenanr for life 1s diſſeiſed,; 
and dies,. who ſhall have the Hariot ; 
f4<76 23.pl.52. 


Hae and Cry: 
What Hue and Cry ſhall be ſufficient up- 


G== E--., 


; on the Stature of Wincheſter and 27 


&, of Robberics. 


Feofail. 
NO Vzxire Fac" is helped by the Statute 
of Jeofailes,but not an erroneous one. 
26,pl.60, 
If a man plead an affirmative plea, as that 
he hath ſaved one harmleſs, and doth 
not ſhew how, it is naught. Sce pa. 49. 
and is matter of ſubſtance, and there- 
fore not helped by the Statute, upon a 
general Demur. , 121.pl.200. SEC pa. 49. 


Inplicative &* Implie. 


Judgmen: ought. not to be judged errone- 
ous by implication. 56.pl 88.8 &1.pl.95. 


Tacert ainty. 


Trover and converſion of two Garbs,and 
counts of a converſion of two Garbs, 
Anglics Sheafs of Rye , the count is in- 
certain and void , and the A4;gizce doth 


not help it, 60.94, 
Where a Verdi& incertain ſhall be void. 
97.pl.168, 


Eje&ione Firme de tarts univns meluagii, 
ec. quantum ſtat ſuper ripam, is naught 
for the incertainty. ubt ſupra. 


TIndifiment. 


Upon an acquittal,and removal of the In- 
ditment into the Kings Bench, the 
Court refuſed to grant a. Copy of ito 
the party acquitred,that ke might bring 
a conſpiracy, Except it did appear that. 
there was malice in the proſecution. 26, 

1.61. 

Moved to. quaſh Indi&ments for noe Pa- 
ving of dcors,. becauſe ir was not ſhewn 
that they o1-ghr to pavert.em:which the 


Court wculd nct grant, without a Cer- 
tificate that the doors were paved, F..4 
| i&ts 


TnuEt TABLE. 
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di&ments quaſked, becauſe joynr,where 
they ought to be ſeveral. 45-pl.71. 
Indi&menr of'Reſcous quaſhed, hHecauſe ir 
was not ſhewn, where the Arreſt was,as 
alſo, for that, v7 (* arms wanted in the 
Inditment. 67.pl.105. 
Exceptions to an Inditment of Murder, 
all diſallowed by the Courr. 99.pl.127. 
One not retorned of a Jury, cauſeth him- 
ſelf ro be-ſworn inthe name of one that 
was, and gives Verdi& , he may be in- 
dicted for this miſdemeanor.81.pl.132. 


Infant 


Grant cf an Office of Truſt to an Infant ro 
execute by Depury, is good : or a grant 
ro him in Reverfion is good ; for it may 
be granted in fee, and ſo deſcend to an 
Infant;or a Feme Covert may have ſuch 
an office, becauſe that by poll:biliry ſhe 
may have a huſband which may execute 
It. | 38.pl 63. 

Where an Adion ſhall lie againſt an In- 
fant, where nor. 39,40,41,8& 42. 


Ex 


. grants the Seigniory for 99 years, if the 
Tenant ſhould live fo long, as Tenaft 
dies, whether the Grantee for gg years 
ſhall have the Heriot by force of this in . 

ſtantany title, or not 3 quere. 23.pl-52+ 


Intent © Intentions 


Where an Eſtate ſhall paſs' by way of rai- 
ſing of a uſe,and where by way of trans 
mutarion of poſſeſiion,according to the 
intention of rhe patty. 50.pl.78. 


Foynder in Afion 


A promiſe is made to a Baron of a Feme 
Executrix, in that right as Executrix, 
whether they may joyn in a@ion or 
not 3 quere. 72-pl.110., 

Three covenant with two ſeverally, they 
cannot joyn in ation. 103-pl.176. 

One ſaid of rhe wife of another, that ſhe 
was a bawd , and kept a bawdy-houſe, 
upon which they joyned inaRjon, and 
good. 212.pl.249. 


Infant cannot be an Attorney, becauſe he 
cannor be ſworn. 92.pl.154. 
Irfant cannot ſubmir to an Arbitramenr, 
and if he doth, it is void. 111-pl.189. 
& 14I-pl.215. 


Baron and Feme cannot joyn in conſpi- 
racy. 47-Pl.95- 


Iſſues joyned. 
In Treſpaſs, the Defendant juſtifies, and 


Informations. 

Informarion lies againſt 2 Carrier for ſpoi- 
ling the highways,by drawing an extra- 
ordinary weight contrary to the cuſtom 
of the Realm,upon which he ſhall be fi- 
ned and imprifoned. 135-pl.210, 


Inrolments. 


Where a man in pleading of a bargain ana 
ſale ought to plead ait inrolmient, and 


ſayes quod habrit viam non (olumr tre, - t= 
quitare, & avtria ſua fughre, verum etiam 
caructs &* carreragins carriare, ec. the 
Plainriff Traverſed ir in the words afore« 
ſaid, and it was reſolved that the Iflue 
was well joyned. 55.p1.83. 
What words are ſufficient, upon which an 
Ifiue may be taken, what not, 207-Pl. 


247» 


Furiſdiions 


where not. 62.pl.97.& 65 pi,n02, \ 


Taſtance & Tuftant. 
Copyhalder for life Herioravle, its L454 


The Courts at #es:inier may hold Plea 


upon A Contract made here My Egge 
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© .;: Uitiene ©: 54 #7 ' g:P1.5. 
: If a. particular and .limitted Juriſdigion 
: hold plea of a thing our of their Juril- 
diction, all is coran nez judice, and void. 
"6. SW |  B8.pl:20. 
The Juri(di&ion' of the Council of the 
Marches of Wales, - of-what rliings they 
may hold plea, of what not, and, of 
-.* what value. See Title ares. 1,23. 
Court which hath Juriſdi&ion of the prin- 
cipal, ſhall have Juriſdiion of the ac- 
ceſlorv alſo. $52.pl.80.8& 65.pl.103. See 
Tit. Diſt;ibation. 1. & pai2or. 
If a- man. be ſued in the Eccleſiaſtical 
- Court for not coming to Church , and 
pleads in excuſe of it according to the 
' Statute, the Eccleſiaſtical Court may 
hold plea of the excuſe. 03 pl.152. 
Legaree may ſue an executor in the Spiri- 
rual Courr for to make him aſſent to a 
' Legacy; and if it be iſſuing our cf a 
" Leaſe 'for .years, they may order the 
"Leaſe to he brought in Court, though it 
* 'be in the hands of a third perſon , bur 
* this binds onely the Defendanr,and Af- 
* fers or not Aſſets is triable by them.g5. 
« 1% 2 pl.157. 
In falſe impriſonment brought againſt an 
Officer of an inferiour Covrrt,if he juſti- 
; ies the arreſt by vertue of .a Warrant 
_ dire&ed ro him out of the Courr, he 
. ought to intiele the Courtrto juriſdiftion, 
. or otherwiſe his plea is naughr, and the 


_ aRio; will lie againſt him, 117 pl.195. | 


Os Tultification. 
In Treſpaſs, if the Defendant juſtifies for 


*parr,and faith nothing to rhe other part, '' 

| the plea is inſufficient for the whole. | 

21 Þ1.47- , 

In falſe impriſonment brought againſt rhe | 


Officer of an inferiour Court, if he iuſti- 
:fies the arreſt ard impriſonment by 
vertyue of a Warrant dircaed to him 


out of that Court,he ought to ictitle the | 


_ *Goutt to Juriſdi&ion, or otherwiſe his 


. . juſtification is naught. 117.pl.155- 


——— 


Leaſes. 
T-is the courſe in the Excequer, that 
they may make Leaſes for three lives by 
the Chequer-Seal. 65-pl.85. 


Legacy. 

Execuror is compellable in the Eccleſ1aſti- 
cal Court to aſſent to a Legacy. 96. 
1.157. 
What ſhall be ſaid a ſufficient aſfent ro a 
Legacy,whart not, & when it ſhall come 
in due (ime, when not. See Title 4ſſent 

and Conſent. 2, * 


Letters of Mart or Repriſal. 


If a Ship be taken by Letters of Mart,and 
is not brought 7zafra pre/idia of the Ring 
who granted the Letters, it 1s no lawful 
prize,and the property not alrered,and 
therefore the ſale void. 110.pl.188, 


Licenſe. 
A man may be Nonſuit without the Li- 
cenſe of the Courr, but he cannot diſcon- 
tinue without the conſent of the Court. 


To 24-Pl-54, 

Limits & Limitations. 
If a Debt be ſuperannuated by rhe Statute 
of 21 of King 7ames ca. 15.which limits 
a man to bring his a&ion within 6 years, 
and after the parries account together, 
and he is found to be iridebted ſo much 
for ſuch wares, though rhe party were 
before without remedy,yert now he may 
have Debt upon the accompt. 105, 
p1.182.& 129.pl.2c7. 
A Truſt is not within the Statute of 21 
aforeſaid, and therefore no time lapſed 
ſhall rake away remedy in equity for it, 
129 pl.207 SEE pA 152 
21418 
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Maintainance- 
If a man commence an Action at the ſuit 
of another w.thour his privity,it js Main- 


Eainance. g7-pl-75. 
Mandat. 


Mandar granted to ſwear a Churchwarden 
elefied by the Pariſh, where the Parſon 
would have pur one in by force of the 
Canon-Law. See Tit. Gard:7ns of the 
Church, I. 

tandar granred to ſwear a Pariſh-Clerk 
who continued two or three years in 
quiet poſſeſſion, not being ſworn, and 
whom the new Parſon would have pur 
our without caule. IONpl.174- 


— — 


Nams?. 
AN Earl of any other Realm may im- 
plead, or be impleaded, by the name 

or title of Knight and Earl of ſuch a 
place, and good , becaule the Knight is 
not iocal,though the Earl be. 19,pl.26, 


Tew Aſſignments. 
A man may make a New Ailignment ro 
a ſpecial bar, as well as to a common 
bar, if he will. 105 Pr:179, 


Nonſuit. 

A man may he Nornſuit without the con- 
ſent of the Court, but nor D.ſcuntinue | 
with9ut the conſent of the Court, 24. | 

P!.54- | 
otices 


What notice upon the Statutes of 77775 
{ter 12 E.x and 25 L.of Robberics ſhall 
be ſufficient, what nor. 10 pl.28, 


Lpon Errour brought, notice ought to be 
given to the Sheriff, otherwiſe he ſhall 
nor incur a contempr, for ferving exe- 


all Writs of enquiry of Dan'1ges,as well 
in real as perſonal attions,norice ought 
to be given, 82, 
The Defendant upon an award was to pay 
ro the Plainrift 8 /, or 3 {. and coſts of 
ſuir expended in an Acton of Treſpaſs 
berwixr the Plaintiff and "Defendant, 
'as ſhouid appear by a Note under the 
Attorney's hand of the Plaintiff, e:.the 
Plaintift is net bound to cauſe his Ar- 
torney to give notice or make tender of 
ti1e rote to the Defendant, but he oughr 
to leex the Attorney, and requeſt it. 
103.pl.186.& 156 pl.225, 
If one be preſented ro a Benefice under 
the age of 23 years,no Lapſe ſhall incur 
to the Biſhop without knowledge given 
to the Patron, I19.pl.190, 
The King grants a Gopyhold for life gene- 
rally,wherher che Copyhold be deſtroy. 
ed or not, qzere - which. depends vpog 
this, whether the King be bound to-take 
notice of it to be a Copyhold , or nor. 
205.pl. 246, 


—— 
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ga man be bound not to exerciſe his 
Trade in ſuch a Town, the Obligation is 
void. See Tit. Aſſunpſit. 2. 

If an Infant binde himielf ro perform an 
award,the bond is void ; (o if a,ſtranger 
binde himſelt that an Infant ſhall per- 


cution, for which an Attachment ſhall 
Hue. 


5$4.pl.81. 


form an award, the bond 1s void. 11t. 
pl.189.& 141:pl.215. 
Three ore bourd joyntiy and ſeverally in 
an Obligation, the Scals of two of chem 
are caten with Miſe and-Rats ; - whether 
this ſhall avoid the bond as to the third 
perſon, as well as to the other two 5 - 
queles I25.-pl.205.: 


_ Office & Officers. 
Where ar Intant may be an Officer, where 
not,and what office way be granted in 


ſce,whar not. See Title Inf aut. I» 
| The- 
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The King may grant an Office in Reverſi- 


on,withour Cuftom, but nor a common | 


. rion, 42,6 43+ 
Biſhop may grant an Office in Reverſion, 
if the Cuitom will warrant ir, otherwiſe 
nor. ubi ſupra. 
Parſon cannot pur our the Clerk of che Pa- 
riſh,withour cavſe,if ke doth, no Reſti- 
tation lies, but he hath his other remedy, 
for it is a temporal cffice. 101.pl.17 4. 


Orphanes, 

An Orphan may waive the Court of Or- 
Phanes,and ſue in Equity,for it is a pri- 
viledge which the Orphan hath, & q:7- 
libtt poteſt rexunctare jiri proſe introdudlo. 

107-pl.185. 


Outlawry. 
.Outlawry reverſed, the Original ſtands, 
9 pl-21. 
| Phyſnians. 


J*z Phyſirian bring an aRion againſt one 
for ſcandalous words to his profeſſion, it 


is not ſufficient for him to ſay, that he is | 


7n medictinis Doffer,but he nught to ſhew 

that he was licenſed to prafiſe by the 

Colledge of Phyfitians in Londer,or that 

he was a Graduate of one of the Univer- 

ſitics, 116.pl.193. 
Placce 


A man pleads a Conveyance made of 
Land, according to promiſe, and ſhews 
not where it was made,he need nor, for 
it ſhall be intended to be made upon 
the Land, ſo in caſe of performance of 
COVENAans. 22.pl.51. 

The place of Reſcous ought to be ſhewn. 


25-pl.57+ 
Pleadings & Pleader. 
Tf aman in pleadingderive an Eſtate from 


any man,he ovghr to ſhew what Eſtate 
he had,ftromwhom he derives his Eſtate, 


i py . 


if it be material to the maintaining and 
ſupporting of the eſtate which he claims, 
otherwiſe nor. I.pl.2, 
In Treſpaſs, if the Defendant juſtifies for 
part, & ſaith nothing to the reſidue, the 
plea is ſutficiear for the whole.21.pl.47. 
Trover and converſion of wo Garbs, 4;x- 
g/1c8 Sheafs of Rye 3 the count is un- 
certain, and naught, and the Anglics 
doch nor help ir.  6oplsg4. 
Where a man in pleading a bargain and 
ſale,oughr to plead an inrolmenrt, where 
nor, 62.pl 97.& 69.108. 

A man is not bound to plead the ricle of 
his adverſary, or a ſtranger, ſo exadt as 
his own title. 62.pl.97.% 99 pl.no8, 
In Treſpaſs of aſſault, battery& wounding, 
the Defendant may plead not guilry as 
ro the woundirg. and juſtifie the aſſault 
and battery without any repugnancy. 
8.105. 

It is no good plea to ſay that ſucha onewas 
bound in a Recognizance, but he ought 

to lay, pzr ſcriptum obligatorzum 5, and to 
conclude that it was ſecundum formam 
ftatuti will nor help ir, bur in a Verdi 

it was agreed to be good. 96.pl 117» 
Apothecary brought an aRion upon the 
cale upon a promiſe for divers wares & 
medicines of ſach a value, the Defen- 
dant pleads in bar that he payed to the 
Plaintiff tot &* tantas denariorum ſummas 
as the medicines were worth,and ſhews 
no ſum in cerrain,and therefore naught, 

| 77.pl.120. 
A. and B. were bound to ſtand to and ob- 
ſerve ſuch order and decree as the Kings 
Counſel of the Court of Requeſts ſhould 
make : 4. brought an ation againſt B, 
and pleaded that the Counſel of the 
King of the ſaid Court made ſuch or- 
der and decree,and that the Defendant 
did not obſerve it 3 the Defendant plea- 
ded that the King and h:s Counſel did 
not make the decree, which is naughr. 
- + o8.pl.125, 


Where 
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Where a bad plea ſhall be made good by 
Verdi. See Title Verdi 2, 

If a man plead an affirmative plea, as that 
te harh ſaved the Plamtift harmicts, and 
doth not ſhew how,ir is naught ; other- 
wiſe of a negative plea, as non damnfi- 
catus,@c. 121.pl.2c0, 

Whar ſhall be ſaid to be an argumentative 
plea, what nor, 2C7.pl.247. 


Pleas of the Crorpn. 

Bayliffs endeavour to break open a hcule, 
to ſerve an Execution upon the owner, 
who nor deſiſting upon his threats, he 
ſhort and killed one of them, it is nor 
murder, but man-ſJaughter, 3 pl.7. 

Many notable reſoJutions upon the Sta- 
rutes of #izcheſter, and 27 2. of Robbe- 


TIES.” 1o pl.28, 
Pledges. 


Judgement reverſed for want of Pledges, 
I7.pl.4o. 


+ In a Replevin brought in an inferior Court 


aid no Pledges de yetorno habeudo taken 
by the Sheriff according to the Statute 
of 7Y. 2 ca. 2. upon the plaint removed 
into the Rings Bench , that Courr may 
find Pledges, and that any time before 
Judgement. 46.pl.72. 


Preſentments in Courts. 
Preſentments taken in a3 Hundred Corrt 


vants, or ſuch as tend upon the perſon 
of a Krighr or Burgeſs ſhould be pri- 


Debt againſt a huſband and his wife as ex= 
ecutrix, who are ſued to the Exigent, 
and at the retorn' of ir, the huſband 


came into Court and demanded his pri-- 
viledge, and whether as this caſe is he 


Prohibition. 
A man libelled in the Eccleſiaſtical Court 
againſt one for theſe words, Thou art a 
Arunbard, and uſeſt to be drunk thrice a 


prayed and granted, 6. pl. LI. & 66. 

' pl.103. 

If the Eccleſiaſtical Court proceed upon a 
Canon which is contrary to the Com- 
mon Law, Statute Law, or Cuſtom, a 
Prohibition lies. 22.pl. 50.& 69.pl.74- 
Two joynt Tenants of Tythes, the:'one 


were quaſhed, becauſe that it is not the, 
Kings Court, and therefore coram ro | 


Jude. 75.pl.i15, 
Triviledge. 


If the Clerk of a Court be ele&ted into a+ 


ſues in the Eccleſiaſtical Court without 
the other ; or a Feme Covert ſolely for 
defamation, this is no cauſe of Prohi- 
bition. 25-pl.25. & pa.q7.p1.11:2. See: 
pa.o3. pl.112. 
Upon a Petition to any Ecclefaaſtical. 
Judge, without ſuir-there, no Prohibiti- 
on lies. 45-pl.70. 
A man is compellable in the Eccletiaſtical 
Court to repair a way which leads tothe: 
Church,bur upon a Libel] there to repair: 
a highway a Prohibition lies. 45$-70.- 
Tenant in Tail Jevycd a Fine to the uſe of 
himſelf for life, the Remainder in fee to: 
I.S.and died, the Ccunſel of the Mar-- 
ches wou'd ſettle the poſſeſſion upon: 
the Heir of the Tenant in Tail, againſt 


ny office which :<qures his perſonal a 
conſtant attendance, as Churchwarden, 
or the like, he ſhall hare his priviledge, 
otherwiſe not, as for watchirg and | 
warding, and the like. 30.pl.6e. | 
Ordered by the upper Houſe of Parlia- 
ment-x6 £ 47017, thac onely menial fer- 


tke purchaſor,upon which a Prohibition: 
was granted. $1:P1.79, 
Libel for Tythes for barren Cattle, upon. 
a ſuggeſtion that the party had no cattle: 
but lor plovgh and pale,Prohibition was 
granted ; the ſame Parion libelled for 
Tyth: 


viledged trom arreſt. c2.pl.157. 


(being an officer in the Exchequer) 


ſtali have ir,or not z quere. 149.pl. 21g. 


weep , upon which a Proh bition was - 


a 
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;\Tyth of Coneys , upon which a Prohi- 
. bition was alſo granted. 58.pl 87. 
No Prohibition after ſentence in the Eccle- 
- fiaſtical Courr. 93.pl.111 & g2.pl.156. 
Many men recover Coſts in the Spiritual 
Courr, one of them relcaſes, the others 
ſue there for their coſis,rh's is no caule 
of Prohibicion Baron and Ferre recover 

, Coſts there tor defaming the wife, rhe 
Baron releaſes , this will not bar the 
wife. 53 pl.112.Sce pa 25-pl.26 & pa. 
47 .Þ17 4+ 

Contra@ betwixrt the Vicar and a Par ſhio- 
ner to pay io much for increale of 


Tythes,rhe Vicar dies, his Succetior ins 
in the Eccleſraſtical Court for them,n{- , 


on which a Prohibition was, granted, by 
reaſon of the real contra whicit is a 

te wporal thing. 87.-1.140 
Libel m the Ecclefaſtical Court for theſe 
words: She is a bea{lly quean, a druihen 
quean,a copper-nosd quean,and ſhe wa: 072 
caſe whirefore B. le;t bis wife, and vath 
-mij-ſpended 5co l. and he kieps company 
-with whores and rogues © upon which a 
Prohibition was granted. B89.pl.-144. 
Where the Ecc!cfia{tica! Court hath coni:- 
ſance cf the caute, though they proceed 
erroneouſly, a Prohibition wil nor lie. . 

. 92.pl.152- See pa.g8.ple 169, acc, 
The Ecclehattical Courts may hold pica 
of an excule tor not gomg to Church, 

and no Prohibition lies. 03.-pl.152 
Where there are ſeveral 3:01»ſes, there le- 
-.veral Prohibitions ſhall be granted ; 
where one Mods onely, though divers 
parties, all ſhall have bur one Prohib- 
tion. : 94. pl.153. 
If che Ecclefiaſtical Courr procced again:t 
a-man-without Citation,where they have 

juriſdiction, no Prohibition lies, the re- 

' medy is by way of Appeal. $8.pl.1'g 

| See pa-g2-pl.152.4c. 

+ Legatee may ſue an executor im the Sp ri- 

rual Court, for to aſſert ro a Legacy : 

& Aſlers or not Aſlets may be tried by 


7 
3s 


& 


them, and no Prohibition lies.96.pl.167:; 

A worran Libelled againſt another for 
calling of her jade,upon which a Prohi- 
bition was granted ; bur for Whore or 
Bawd no Prohibition lies 3 quere whe- 
ther or not for 2 yen, $9.pl.170, 

It a man be fucd in the Court of Requeſts 
co account theic, a Prohibition lies. See 
Title Ser-1:ſtration. I. & 2. 

A man exhibited a bill in the Court of 
Requeits for moneys due upon an ac. 
court, upon which a truhiibition was 
graited,for chat it is no Ger than Debr 

| up O01 an account : further tiey referred 

tte merits of the cavic to Gtiicrs, which 

\ 154 go0d cauie of Prehivition 102, 

Ns CER ans. 

| Profttition was prayed to the Court © 
kegiicſs, for pricrity cf ſuir, hurt dont 
ed,ihe Lill being eshibired there betore 
ſrdgement IO5.Þ1 151, 

If a Ship be taken at Sea, whether by Ler- . 
tcrs of Marr, or by Piracy, if it be fold 
znſra corps Comttatrs, and the Party Li- 
bels againſt the vendee inthe Admiral- 
ty,a Prohibition lies. I10.pl.188, 

Upon deciding of A&ions in an irferiopr 
Courr,a Prohibition lies, 141.pl.214, 


. Property. 

In Trover and Converſion for a Hawk, if 
he doth. not fay thar it was reclaimed, 
the Aion will nor lie, for that ir doth 
not appear he had a property in it; 
ard to lay that he was poſſeſſed of it 
nt ae Gonts ſuls propizis will not help ir, 

12.p] 32, 

A man brought Treſpaſs for fiſhing zz /e- 

. feralz paſcarta ſna, and declares that the 
Defendant pz/:es 7Þ/rus crpit 5 and good, 
for that he had a qualified property in 
them, ration? privilegit, 48 pl.5y. 

If a Ship be taken by Letters of Mart, and 
15 nor brought 7z7f/ a prefidtaof the Ring 
who granted them, the property is nor 

altered, * 110 pl.118, 
 Rrhvet: 


| Qailibet poteſt renunciare jurt pro 
ſe introduffo. | 
AN Orphan may waive the Court of Or- 
© > phans,and ſue in Equicy, for it is a pri- 

viledge which the Orphan hath, & qui- 


libet poteſt renunciare, &c. 107.pl.185. 

| Recital. 
WW Here a falſe Recital fhall not avoid a 
grant, 31.pl.66. 


Grants of the King need not to recite Lea- 
ſes not of Record, nor Copyholds. 205, 
1 .. . pl.-246. 


3 - 


| Recognizaiice. 
1t'is no good plea to ſay, that ſuch a one 


. was bound in a Recognizance, and to | 


conclude that it. was ſecundum formamn 
. latuti, bur he ought to ſay, per /criptum 
. obligatorium. © q6,pl.117. 


.* Records. ab 3 of - 
An. Order of the Seſſions of peace, is a*Rt- 
cord, and therefore the plea of zu tie! 
Kecord -of Seflions of peace, is a good 
plea. | 121.pl.200, 
Relation. 


If a man be living at the day of-Nrſ/ prov, 
and dies before the day in Bank, the 

' writ fhall-nat abare,ſo if a man be living 
the firſt day of Parliament, and dies be- 
fore the laſt, yer he may be attainted,for 
that they are but one day by relation. 


. 65.pl.1o1. 
Releaſes. FFF 


Relcaſe to a bargainee before: inrotment, 
is NOT good. 7 Oe 


If divers recover coſts joyntly in the Ec- 
s& @31{izcal Court,and after one of them |. 
;fltsſes, this is no bar to the others ina 
.4fitghere for their caſts; ſa. where a ba- 


right of the wiſe,and the baron releaſes, 
this ſhall not bat the viife, 73-pl.112» 
See Title Probybitios.. ' ou 
Two men are bound joynily and-ſeverd! 
to a third, who ſues the bond a 
both,and after appearance, enters a Ke- 
traxir againſt ove, whether this ſhyll a- 
mount to a Releaſe, ſo that it ſhall dif- 
charge the other or tiot 3 _ 95. 
; pl.165. 


Remainder and Reverſiote 
The King may grant an office in reverſion, 
bar nor a common perſon,nor a Biſhop 
without Cuſiganz +: f 42,& 43» 


| Remover. of Records... +: 

A.and B; were indi&ed for a murder, 3, 
flies, 4. brings a'Certiorari toremove 
the Indi&menr into the Kings Bench, 
whether all che Record be removed, or 
bur part; quere. . TIA pl.y90. 
Writ of Errour bearing; Teſte before -the 
. plainr entered, is naught,and the Record: 
15 not removed by it 3 otherwiſe, where 
is bears Teſte before Judgement. 140. 
200 pl.21 25 


Reparations. 


The inhabitants of a Pariſh are bound by 
the Common Law to. repair the: high- 
. wayegwithin the Pariſh,excepr preſcrip- 
tion binde any particulat perſons to it. 
| 26.pl.62. 
A man is compellable in the Eccleſiaſtical 
. Court to repair a way which leads tothe 
Church,but nota lughway. 45 pl.96. 


by  Repleader. _ —- 
Where there is an inſufficient bar, and a 
good Replication, after a Verdi, there 
;ſhall be a Repleader :.contrary where . 


rom agk feme recover. coſty there in we 


no Verdi, 78. 12g. 

_ Replenin. | v4 

Replevin lies of a Ship. -+ 110 pt.188, 
Ti Rigne ts 
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Requeſts. 


A. is bound to B. to deliver ro him two. 


hundred weight of Hops,and B.ro chuſe 
them out of 24 bags, i*®c. whether B. is 
bound ro requeſt 4.to ſhew the bags for 
- kim to make his ele&Rion or not ; quere. 


74: pl.113. 
Reſcous. 


For a Reſcous upon mean proceſs, no A- 
Rion lies againſt the Sheriff, otherwiſe, 
in caſe of Execution. I.pl 1 


Reſtitutions 
Elerk of a Pariſh is pur out by the Parſon 
without cauſe, no writ of Reſtitution 
1ESs xOI-.pl.194. 


IS» 
' Barriſter of one of the Temples was ex- 


lled the houſe, whereupon he prayed 

is writ of Reſtirution, and denied, be- 
cauſe thar there is no body in the Inns 
of Ccurr to dire& unto,they being no 
body corporate, 177-Pl.235. 


Retorn of a Sherif. 


Sheriff in retorn of a Reſcous, ſaith, that 


he was 72 cuſtodza balliui itinerantis, and 
that Reſcous was made to him, the re- 
rorn is naught , becauſe the Law takes 
RO notice of the Baylic itinerant, 92. 
pl.153. 

Revoeations 


The King preſents, and before inſtitution 
preſents another, whether this be a-Re- 
. vocation of the former prez:ntation, or 
not 5 quere. 85, 


— . 


Scire Faciase 
[3Pon 2 Judgement in the Kings Bench 
there ought to be two Scire Facraſes, 
one againſt the. principal, the other a- 
gainft the Bayle,bar one only fuffices in 
the. Common Pleas,and two Niþils. re« 


Ge 2 4 


torned,amount-to a Scire fec?, 3.pl.4s 


| A man acknowledgeth a Starute, ant after 


grants a Renr,the Statute js ſarisfied,the 
grantee of the Rent may diſtrain, with» 
out ſuingia Scire Facias. 124.pl 203, 

I59.-pl 230.& 209.pl.247. 


Sequeſtration. : 
No Sequeſtration ought to be granted by a 
Court of Equity until all the proceſs of 
contempt are run-ourt: & the ſequeſtring 
of things collateral is illegal. 81.pl.130. 
For ſequeftring of collateral things, a pro« 
hibition was granted to the Court of 
Requeſts. 99.pl.151. 
Sewers. 


Divers Exceptions taken to the proceed-- 
ings of ho Commiſſioners of Sewers, 
upon Certificates of them. 123.pl. 202, 

& 191.pl.241. 


| Reſolved upon queſtion,and debate, that a 


Certiorari doth lie to remove the pro- 
ceedings of the Commitlioners of Sew- 


(1 152.pl.241:. 
Superſedeas. 


Writ of Errour brought here to reverſe a 
Judgment given in treazd, is a Superſe- 
aeas to the Execution, 10.pl.27. 

A Writ of Error is no Superſedtas of it ſelf. 
without notice. $4.p1.81. 

Writ of Error is a Saperſedeas to the Writ 
of Enquiry of Damages, 88.pl.142. 


— 


Tenant at will. 
Hether a bargainee. before inrolment 
or entry,ſhall be a Tenant at will,or 
not 5 quere. 62.pl. 97.8 69.108;. 


Tenders 


The defendant upon an award was-'t6 
to the plaintiff 8 /.or 3 /. & coſts'iefifuir 
expended in an aRion of Treſpalſsbe- 
twixt. the 'plaintiff and defendant; as 
ſhould. 
® 


+ *; 


fhou!d appear by a note under the At- 
tornies hand of the plaintiff, &c. the 
plaintiff is net tyed ro cauſe his Attor- 
ney to render the note to the defen- 


dant,but the defendant. ought to ſeck ! 
the Attorney , and requeſt it of him, | 


108.pl.186.& 156-pl.225. 


Traverſe. 

A man pleaded the deſcent of a Copyhiold 
in fee, the Defendant to take away the 
deſcent, pleads that the anceſtor (urren- 
dred to the uſe of another,. ab/que hor 
thar the Copyholder died leiled, the 
Traverſe is naught. 21 pl.48. 

A man was bound to pay m_ at ſuch a 
place, in debc brought againſt him, he 
pleaded that he payed the money at the 
place,this is not traverſable, 97.pl.122, 


Tref#aſs. 
An a&ion of treſpaſs l:es upon the Statute 
of 2 E.6.againſt any man that takes the 
Tythes. 21.pl.45. 


Treſpaſs for fifhing 7z /iperalz piſcarza of | 


the Plaintiff, 48-pl.77. 
Trover & converſion: 
Trover and converfion-Hkes of a Ship. 110, 


pl 188, 
Tythes. 

A Vicar cannot have Tythes,.but by dota- 
tion, compoſition, or preſcription, {or 
all the Tythes de jre apperrain to the 
Parſon. 11.pl.25 

Fiſhes mm a River are not tzthable bur by 
Cuſtom. 17-pl.q1 

An aRion lies upon the Statute of 2 E. 6. 


againſt any ma that takes the Tyrhes. | 


| 21-pl.49. 
Cuſtom 7x no d:cimanao by a Hundred is 
good, not by a Pariſh or Town. 25. 


P1.59- 

A-man ſhall not pay Tythes for Cattle 
which are for plough and pale orely : 
nar for Conies, except by Cuttom, zrid 


if the Tenant doth not plough and ma- 
nure his land, yet the Parſon may ſue 
him for Tythes. $6.pl.87., 

A man ſhall nor pay Tythes of roots of a 
Coppice rooted up, nor of Quarries of 
Stone, nor (or Brick and Clay, ' 58s: 
pl.89.& 64.pl. 10. 

[c is a rule that where a Pariſhioner doth 
any thing,which he is not compellable 
by the Law to do, which comes to the 
benefit of the Parſon, there if he de- 
mands Tythes of the thing , in lieu of 
which that thing is done, a-Prohibirion 
lies : And alſo it is a rale, that Cuſtom 
may make that tythable, which of it ſelf 

. 1s nnt tythable. 


6g . 
Cuſtom to pay Tythes in kind for Sheep,if 


they continue inthe Pariſh all the year, 
bur if they be ſold before ſhear-time,bur- 


a half peny for every one fo ſoid,naugh» . 


ty cuſtom : Cuſtom in the ſame Pariſh 
to pay no Tythes for loppings,or wood: 


ſor fire, or hedging, is a good Cuſtom. 
7 9.pl. M8, 

Modus decimanai goes onely to the realty, 
the Tythes, and not to the perſonalty, 
the Offerings. 81.pl.131. 
Incumbent preſented by Simony, cannot 
ſue his Pariſhioners for. Tythes. 84 pl. 


139. 
Hilſe which hath a Chappel of eaſe, hath a 
cuſtom,that they ought to finde a ro 
to the third Bell, and repair part of the' 
wall of the Mother-church, in confide- 
ration of which, they have been free 
from payment of Tythes to the Mother« 
church, whether this be a good cuſtond, 
or not; quere. S1:pl.15h 


| 
A —— 


Pariaucee 
N Treſpaſs for aſſault, battery and wouns + 
ding the plaintiff, he plaintiff declares 8&- 
ſairh,that q4ezda equum upon which the 
plaintiff rid,percyſſit,zta guod cecaart Oc. 


, 


this is no variance, for that the alleadg-- 
ing: 


Sa nnd 


TIER, 2 EIOe 


1 ade 
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.:ing of the-iriking/of -the horſe , wasj » rw 
' + ovely-an_ inducement tq. the. battery of Wt Mglets -: -: =:5:g 
«  hitnielf, 98:pl:107. | In what-manner the Council of. rhe Mar- 


1 * Venire Facith- ches of ales proceed; and of what they p 
_. may: hold plea. 75.pl-14-51.79.52.pl.go. $ 
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 .A wan brought Debr upon a Bond.condi- & 63.pl.99, 
-rioned to pay ſo much in a hcute of the ry 5 Pe 
: plainrifts in Lincoln; the defendant plea- IV arrant of Attorney. 
F ded payment ar Lzxcola aforeſaid, upon | Though tie Artorny be dead, yet the war- 
E * -which rhey were ar iſſue, and the Y*n17e | '-Taiic of Artorny may be filed. 103, 277 
3 - Fat” was at vitinet Cruitatis Linto{z',and | Whete a warrant of Atrorny way be fiked 
found for the plaintiff, - & it was moved, | - after Error brovghr, where not, 93.pl- 
- #har this was a miſ-trial,for that the A:- | 160. 121. pl.201. & 129.pl.209. War- 
We: - * m/e ought to have been of the body of | rant of Atrorny may be amended after 
 — . the Gounty. of 1#xco/n,and not of the | Error brought. 157 ſupra- 
f- - Gity,bur reſolved to be good, $24. 204. |* | 


h : Fills and Teſtaments. 
. Verdid. A Will withour a Seal is. gaod to paſs land. 
Where the Jury find the ſhbſtance, though | --- | : | ..206.ph.245- ' 
"they vary in the circuttftance , yer iris | Witneſſes. 
; 4. EE 


© good, 4+ © 9-Pl1-25+ | {n Debt upon the Staiute of 5 ©. ca.9. it { 
Where a bad plea ſhall be made good by | yas releived, that it ſufficeth to leave & 

'2 Verdidt. - - - -** *Be-pt.134. | note of the proceſs at the houſe of the 
In- ah EjetFrone Firme,the Jury find che de- | - witriels; and though there be not a rea- 
WH « fendant guilty in tanto unius meſſhagii in | ſonable ſum delivered to him for coſts 
I'M  0f atzone, Oc, q4antum ftat ſuper rigam, ; and -charges,according to the diſtance of 

bk: :and-not guilty for rhe reſtdue, the Ver- |. place, as the Stature ſaith, yer if he ac- 
5d is naught for the incertainty. 97. | cept it,he is bound : he that will main- 
'- -* = pl.r68. Seepa.nooplt;a |. rain an Aion upon this =_ _ 
+ 14 FR RET . | to-aver that he was damnified. 18. 43» 

ny 5 Poid & Voidable A Lawyer of Counfel may be ——— 
The Statutes of 31 4 .ca.6,enaQs that ifa | upon oath as a witneſs ro the mater of, 

"Wan be preſeared,inſtiruted & indufted | apreement,nor to the validity of the.al- 

.upoh 4 Simoniacal * contra , thar the | * (urance or to the matter of. Counſel. 

"C trch ſhall be utrerly void, &c. mn this i Andin examining of a witneſs, Countel 

caſe it, is yoid, without deprivation or | ; cannor queſtion all the life of the wit- 

"ſentence deelacarory;  84.plt.139+ | neſs,as whether he be a whoremaſier, 

cn: i im CPN Fi ! ec. bur if he hath done any notorious-: 

fat, which gives juſt exception againtt 


PY 
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bh Wager of Law. | hiw;chis may be taken. 83.pl.135- 
A Man cannot wage his Law againſt mat- | . 5 Res: 3 
"Fer of- Record. "* 7 Writ & Abatement of ihe 


3 - & man may wage his Law againſt a Reco- | If a man be living at the day of N/7 pris, 
b very ma Court Baron,becaulſe it is no and die before the day in bankgthe weit + 
- Record: 15.-ph35. | fall norabate. . 65. Pl.108- 
| vs » , <. 4 > & þ 
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